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P-R-0-C-E-E-D-1-N-G-S
(9:39 a.m.)

CHAIRPERSON HILL: Good morning ladies and gentlemen
to the Board of Zoning Adjustment. Today"s date i1s 2/26/2025.
This public hearing will please come to order.

My name 1i1s Fred Hill, Chairman of the District of
Columbia Board of Zoning Adjustment. Joining me today are Board
members Lorna John, Carl Blake, Chrishaun Smith and Zoning
Commissioner Joe Imamura, as well as perhaps Commissioner Robert
Miller.

Today"s meeting and hearing agenda are available on the
Office of Zoning®"s website. Please be advised that this
proceeding is being recorded by a court reporter and is also
webcast live via Webex and YouTube Live. The video of the webcast
will be available on the Office of Zoning"s website after today"s
hearing. Accordingly, everyone who is listening on Webex or by
telephone will be muted during the hearing. Also please be
advised we do not take any public testimony at our decision
meeting session. IT you"re experiencing difficulty accessing
Webex or with your telephone call-in, then please call our 0Z
hotline number at 202-727-5471, once again 202-727-5471 and it"s
listed on the screen, to receive Webex call-in instructions.

At the conclusion of a decision meeting session |
shall, iIn consultation with the Office of Zoning determine

whether a full or summary order may be issued. A full order is
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4
required when the decision 1t contains is adverse to a party
including an affected ANC. A fTull order may also be needed if
the Board"s decision differs from the Office of Planning®s
recommendation. Although the Board favors the use of summary
orders whenever possible, an applicant may not request the Board
to Issue such an order.

In today®s hearing session everyone who"s listening by
Webex or by telephone will be muted during the hearing and only
persons who have signed up to participate or testify will be
unmuted at the appropriate time. Please state your name and home
address before providing oral testimony or your presentation.
Oral presentations should be limited to a summary of your most
important points. When you"re finished speaking please mute your
audio so that your microphone is no longer picking up sound or
background noise.

All persons planning to testify either in favor or in
opposition should have signed up in advance. They"ll be called
by name to testify. If this is an appeal only parties are allowed
to testify. By signing up to testify all participants complete
the oath or affirmation as required by Y-408.7. Requests to
enter evidence at the time of an online virtual hearing such as
written testimony or additional supporting documents other than
live video which may not be presented as part of the testimony
may be allowed, pursuant to Y-103.13, provided that the persons

making the request to enter an exhibit explain, a) how the
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5
proposed exhibit is relevant, b) and the good cause that justifies
allowing the exhibit into the record including an explanation of
why the requester did not file the exhibit prior to the hearing
pursuant to Y-206 and how the proposed exhibit would not
unreasonably prejudice any parties. The order of procedures for
special exceptions and variances are pursuant to Y-409.

At the conclusion of each case an individual who 1s
unable to testify because of technical i1ssues may file a request
for leave to file a written version of the planned testimony to
the record within 24 hours following the conclusion of public
testimony iIn the hearing. IT additional written testimony 1is
accepted, then parties will be allowed a reasonable time to
respond as determined by the Board. The Board will then make
its decision at iIts next meeting session but no earlier than 48
hours after the hearing. Moreover, the Board may request
additional specific information to complete the record. The
Board and staff will specify at the end of the hearing exactly
what"s expected and the date when persons must submit the evidence
to the Office of Zoning. No other information shall be accepted
by the Board.

Finally, the District of Columbia Administrative
Procedures Act requires that a public hearing on each case be
held in the open before the public. However, pursuant to 405(b)
and 406 of that Act the Board may, consistent with its rules and

procedures and the Act, enter into a closed meeting on a case
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6
for purposes of seeking legal counsel on a case pursuant to D.C.
Official Code Section 2-575(b)(4) and/or deliberate on a case
pursuant to D.C. Official Code Section 2-575(b)(13) but only
after providing necessary public notice and In the case of an
emergency closed meeting after taking a roll call vote.

Madam Secretary, do we have any preliminary matters?

MS. MEHLERT: Good morning, Mr. Chairman, and members
of the Board.

In terms of scheduling changes today, appeal No. 21225
of Carbajal Properties, LLC has been withdrawn. Also, the
Chairman has reviewed and granted waivers to allow late filings
into the applicant case records pursuant to Subtitle Y, Section
206.7 and Section 103.13. Any other late filings during the
course of today®"s live hearing should be presented before the
Board by the applicant parties or witnesses after the case is
called. Any other preliminary matters will be noted when that
case iIs called.

CHAIRPERSON HILL: Thank you.

You guys I"m having issues with this connection. I™m
going to log out and log back In. Sorry.

(Whereupon, there was a brief recess.)

CHAIRPERSON HILL: Madam Secretary, could you call our
first order of business, please.

MS. MEHLERT: Yes.

The First case in the Board®s meeting session is Appeal
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7
No. 19961 of ANC 1C. This is an appeal pursuant to Subtitle Y,
Section 302 from the decision made on November 2nd, 2018 by the
Zoning Administrator with the DCRA to issue building permit No.
B1806082 to allow a three-story building in the RF-1 zone at 2910
18th Street, Northwest, Square 2587, Lot 495.

The Board voted to grant the appeal i1In part and deny
the appeal 1n part on July 31st, 2019 and today before the Board
iIs the decision on the issuance of the final order.

CHAIRPERSON HILL: Okay. Great. Thanks.

All right. So I"ve had an opportunity to review this
order and 1°m happy moving forward in releasing it. Does anybody
have any issues with that?

(No response.)

CHAIRPERSON HILL: Okay. And I can®"t remember, Madam
Secretary, do | just, do we have to take a vote on this or we
can just go ahead and --

MS. MEHLERT: Yeah. You need to take a vote.

CHAIRPERSON HILL: Okay. Great.

So I"m going to say we can go ahead and release the
final order for Appeal No. 19961 and ask for a second. Mr. Blake?

VICE CHAIRPERSON BLAKE: Second.

CHAIRPERSON HILL: Motion made and seconded. Madam
Secretary, if you could take a roll call, please.

MS. MEHLERT: Please respond to the Chair®"s motion.

Chairman Hill?
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CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Ms. John? Ms. John?

COMMISSIONER JOHN: Yes.

MS. MEHLERT: And Dr. Imamura?

ZC COMMISSIONER IMAMURA: Yes.

MS. MEHLERT: Staff would record the vote as five to
zero to zero to approve the issuance of the final order in Appeal
No. 19961 on the motion made by Chairman Hill and seconded by
Vice Chair Blake.

CHAIRPERSON HILL: Okay. Great. Thank you.

IT you could call our next order of business please,
Madam Secretary.

MS. MEHLERT: Next is Appeal No. 20183 of The Residences
of Columbia Heights, a Condominium. This is an appeal pursuant
to Subtitle Y, Section 302 from the decision made on September
30th, 2019 by the Zoning Administrator at DCRA issued building
permit No. B1908601 to permit a new building with 50 residential
apartments for short term family housing. This project is located
in the MU-5A zone at 2500 14th Street, Northwest, Square 2662,
Lot 205.

The Board voted to deny the appeal on May 5th, 2020 and
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9
again today before the Board i1s a decision on the issuance of
the final order.

CHAIRPERSON HILL: Okay. Thank you.

I want to mention also i1n that previous final order 1
know that a lot of the Board members, or some of the Board members
were not around for the original case and 1 know that we had set
this out and had enough time for the Board members to review and
so a similar situation is with this particular final order. A
majority of the Board members participating were not around for
the original case and in order to have them sent out so that
everyone would have an opportunity to take a look at it. | also
have taken a look at it and 1"m fine releasing the order.

Does anyone have anything they wish to add?

COMMISSIONER JOHN: Mr. Chairman, 1 did not participate
on this case.

CHAIRPERSON HILL: Okay. Okay.

Wwell, there"s some, other people did not also
participate on this case but they have reviewed, you all have
reviewed the order and 1 guess, Ms. John, we won"t take your vote
on this one but everyone else had a chance to review the order.

I*"m going to go ahead and make a motion to release the
order for Appeal No. 20183 and ask for a second. Mr. Blake?

VICE CHAIRPERSON BLAKE: Second.

CHAIRPERSON HILL: The motion is made and seconded.

Madam Secretary, if you could please take a roll call.
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MS. MEHLERT: Please respond to the Chair®s motion.

Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chairperson Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Dr. Imamura?

ZC COMMISSIONER IMAMURA: Yes.

MS. MEHLERT: And, Ms. John, you®re not participating
on this vote?

COMMISSIONER JOHN: No.

MS. MEHLERT: Staff would record the vote as four to
zero to one to approve the issuance of a final order iIn Appeal
No. 20183 on the motion made by Chairman Hill and seconded by
Vice Chair Blake.

CHAIRPERSON HILL: Okay. Great. Thanks everybody.

So, again, sorry. | hope my little computer system is
going to hold out here. | think it is, otherwise 1"11 figure
out something else. |If you could call our next item of business,

Madam Secretary.

MS. MEHLERT: Next in the Board®s meeting session is
Application No. 20873A of Network Towers 2. This Is a request
pursuant to Subtitle Y, Section 705 for a two-year time extension

of the validity of the order in Application No. 20873. This Is
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11
for a temporary monopole at the rear of an existing building.
Located in the R-2 zone at 2425 Irving Street, Southeast, Square
5845, Lot 833.

CHAIRPERSON HILL: Okay. Thank you.

All right. So 1°ve had a chance to review the time
extension. I have also had a chance to review the Office of
Planning®s report. We did not get something from the ANC, at
least 1 didn"t see something the last time 1 looked and, but I
know that they"ve been notified and I guess If they had any issues
they would have let us know. 1°m comfortable with the explanation
that was given concerning the time extension and 1 am able to
vote in support of this which would take the order up until March
7th, 2027.

Is there anything anyone would like to add?

(No response.)

CHAIRPERSON HILL: Okay.

I"m going to go ahead and make a motion to approve
Application No. 20873A as captioned and read by the secretary,
and ask for a second. Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Second.

CHAIRPERSON HILL: Motion made and seconded. Madam
Secretary, if you could take a roll call, please.

MS. MEHLERT: Please respond to the Chair®s motion to
approve the time extension application.

Chairman Hill?
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CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Ms. John?

COMMISSIONER JOHN: Yes.

MS. MEHLERT: Dr. Imamura?

ZC COMMISSIONER IMAMURA: Yes.

MS. MEHLERT: Staff would record the vote as five to
zero to zero to approve Application 20873A on the motion made by
Chairman Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Okay. Thank you.

All right, Madam Secretary. |If you could please call
our next item of business.

MS. MEHLERT: The next case is on the Board"s expedited
review calendar. Application No. 21246 of Bobby Henry. This is
an application pursuant to Subtitle X, Section 901.2 for special
exceptions under Subtitle D, Section 5201 from the rear yard
requirements of Subtitle D, Section 207.1, side yard requirements
of Subtitle D, Section 208.7, the lot occupancy requirements of
Subtitle D, Section 210.1 and the pervious surface requirements
of Subtitle D, Section 211.1.

This is for a two-story rear addition and rear deck

addition to a semi-detached principal dwelling for use as a two-
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13
unit residential building. 1t"s located in the R-3 zone at 1956
Fendall Street, Southeast, Square 5764, Lot 47.

CHAIRPERSON HILL: Okay. All right.

So this 1s an expedited review case and the problem
that I"m having with 1t I guess iIs that there seems to be a bunch
of questions in terms of the ZA memo doesn®"t seem to be lining
with the measurements that are in the application and the Office
of Planning doesn®"t seem to know what they want us to review or
how they might like to give us their thoughts on this.

I do see that there was not an item from the ANC but
now there is. ANC 8A has submitted a letter in support of this
particular application, but I think that we"re going to have to
find out from the Applicant what kind of some of the dimensions
are and 1 think we"re going to have to bring them in, and also
that would give them a chance to continue to work with the Office
of Planning to see if we can get a report from the Office of
Planning.

Does anybody have anything they"d like to add
concerning that? 1"m just looking at everyone shaking their head
no. Okay.

Madam Secretary, when can we come back with this?

MS. MEHLERT: 1 would recommend March 26th. So that
would give enough time for the Applicant to submit anything, any
revised measurements from DOB and allow time for OP to submit a

supplemental.
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CHAIRPERSON HILL: Okay. That sounds good to me. Let"s
go ahead, and so we"re going to put this on as a hearing, correct,
on March 26th.

MS. MEHLERT: And I can give suggested submission dates
for that as well.

CHAIRPERSON HILL: Okay. That"s be great. Thank you.

MS. MEHLERT: So 1t the Applicant could submit the
revised calculations or whatever is requested by the Board by
March 12th and then if OP, 1f that"s enough time for OP to submit
their report the following week on March 19th.

CHAIRPERSON HILL: Okay. Great.

So for the Applicant, who I assume is watching, if you
want to go ahead and, again, work with the Office of Planning to
see what information they need in order to give us a report and,
again, the deadlines are the 12th and we need that iInformation
from you so that we can get the other reports from the Office of
Planning and move forward for 3/26, and 1 guess that"s it. Thank
you.

March 26th, Vice Chair Blake, is that date that we"re
going to try to figure out.

VICE CHAIRPERSON BLAKE: That"s correct.

CHAIRPERSON HILL: Okay. All right. Let"s see.

You may go ahead and call our next case when you get a
chance, please, Madam Secretary.

MS. MEHLERT: The next case is in the Board"s hearing
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session is Application No. 21239 of John Hayman. This is a self-
certified application pursuant to Subtitle X, Section 901.2 for
special exceptions under Subtitle D, Section 5201, from the side
yard requirements of Subtitle D, Section 208.7 and from the lot
occupancy requirements of Subtitle D, Section 210.1.

This 1s for a two-story rear addition to an existing
two-story detached principal dwelling. 1t"s located in the R-2
zone at 3220 Brothers Place, Southeast, Square 5990, Lot 12.
This hearing began on February 5th and the Board requested
submissions from the Applicant and OP, and participating are
Chairman Hill, Vice Chair Blake, Mr. Smith and Commissioner
Miller.

CHAIRPERSON HILL: Thank you. Let"s see now.

IT the Applicant can hear me, i1If they could please
introduce themselves for the record.

MR. HAYMAN: John Hayman H-A-Y-M-A-N.

CHAIRPERSON HILL: Okay. Great. Thanks, Mr. Hayman.

Mr. Hayman, §s your camera working?

MR. HAYMAN: Hold on a second. Here we go.

CHAIRPERSON HILL: Great. Thank you.

Let"s ese. There was, we had party status also. Could
the party status person please introduce themselves.

MR. OLAREWAJU: The party status with Hayman, Ebenezer
Olarewaju, architect.

CHAIRPERSON HILL: Okay. Could you turn on your camera
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please, sir?

MR. OLAREWAJU: Okay.

VICE CHAIRPERSON BLAKE: Mr. Chairman, 1 don"t think
there 1s any party status iIn this case.

CHAIRPERSON HILL: That®"s what 1 thought. Yeah, 1 got
confused by this. 1 thought there was party status.

VICE CHAIRPERSON BLAKE: There"s substantial concern

entered by the neighbor, Ms. Harper, but she did not have party

status.
MR. OLAREWAJU: Okay. I guess I was a little confused.
CHAIRPERSON HILL: Okay. I"m sorry. I was also
confused. It"s been already a morning for me. All right, thank

you, Vice Chair Blake.

All right. Mr. Ebenezer, 1"m sorry. Could you
introduce yourself for the record?

MR. OLAREWAJU: Yes. 1°m the architect for Mr. Hayman
and Mr. James was my associate who directly handled the project
but I'm very well aware of what we had to do and | worked with
them on preparing for the zoning hearing.

CHAIRPERSON HILL: Okay.

Mr. Hayman, can you hear me?

MR. HAYMAN: Yes, sir. 1 can hear you.

CHAIRPERSON HILL: Thank you.

Could you tell us what happened since the last time you

were here?
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MR. HAYMAN: Well, last time we were here from my
understanding you wanted us to go back and dealing with the
referral memorandum, the numbers that, you know, because our
numbers didn"t match what their numbers said. But since then
we"ve talked with Ms. Patel (phonetic) for zoning over there
under Ms. Beeton. We talked about the measurements and how they
were done and we were In agreeance with i1t, so we okayed that
and we sent those, you know, I put them iIn our package.

CHAIRPERSON HILL: Okay. Is the Office of Planning
here?

MS. MYERS: Yes, good morning. Crystal Myers with the
Office of Planning.

CHAIRPERSON HILL: Hi, Ms. Myers.

Ms. Myers, can you tell us what happened since the last
you were here?

MS. MYERS: We reviewed the Applicant®™s updated
submittal and 1t doesn"t change our analysis or our
recommendation. So OP did not have any additional thing to
contribute, but we do acknowledge that the measurement numbers
have changed but it doesn®"t impact light and air or privacy.

CHAIRPERSON HILL: Can you confirm with me what the
measurement numbers are?

MS. MYERS: We received that it was, the side yard is
1.6 proposed and the lot occupancy, it used to be the 42 percent

proposed. But looking at the Applicant™s notes and, well sorry,
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I should not say that. That looks like 1t"s from August, so I™m
going to say the 1.6 feet i1s our understanding of the side yard
and the existing side yard being 1.56.

CHAIRPERSON HILL: Okay. Let me see.

Does the Board have any questions of the Office of
Planning or the Applicant?

VICE CHAIRPERSON BLAKE: I have a question for the
Office of Planning.

Ms. Myers, the definition from -- my understanding 1is
that the side yard setback is calculated based on the entirety
of the building which would actually include the roof which would
take it to =zero, which 1is consistent with the notes and
computations. | think the side wall is 1.6 which is appropriate,
especially when you consider the lot occupancy calculation where
you use the side walls for that.

But 1 believe that the proper calculation is zero as
is stated on the notes and computations based on the entirety of
the building and from my understanding the lot occupancy number
iIs 49 percent on the notes and computations which is higher than
the 40 percent permitted by matter-of-right and 42 percent which
iIs by the administrative variance. So | believe that, but it is
still within the bounds for special exception approval.

MS. MYERS: Looking at the notes and computations
section, those are the numbers that they have as well. As for

how you calculate it, that"s not something 1 would plan (phonetic)
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so much on, i1t would be more the Zoning Administrator that would
weigh In on that.

VICE CHAIRPERSON BLAKE: (Audio interference).

CHAIRPERSON HILL: I"m just trying to figure out what
we"re approving then 1f we were to approve this. So i1t"s the
side yard of 1.6 and then the 42 percent?

VICE CHAIRPERSON BLAKE: Mr. Chair, 1 would say it"s,
probably do it consistent with the computation, notes and
computation page which would be zero in terms of side yard and
49 percent In terms of lot occupancy.

MS. MYERS: I agree with that. The last notes and
computation submittal we have in here, those are the numbers so
I would go with that as well. We didn*t, like I said we did not
submit a final report so I don"t have the numbers in our report,
but that would have been the numbers that I would have gone with.

CHAIRPERSON HILL: Okay. All right. Okay.

Anyone else for questions?

(No response.)

CHAIRPERSON HILL: Okay. Mr. Young, is there anyone
here wishing to speak?

MR. YOUNG: Yes, we do.

VICE CHAIRPERSON BLAKE: Mr. Chair?

CHAIRPERSON HILL: Sure. Go ahead, Mr. Blake, Vice
Chair Blake.

VICE CHAIRPERSON BLAKE: Yes, Mr. Chair. I have a
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couple of questions for the Applicant just to clarify a few

things.

CHAIRPERSON HILL: Sure.

VICE CHAIRPERSON BLAKE: First of all, iIn your new
addition 1t"s my understanding, 1 looked at the plan, i1t looks

like towards that side Is a staircase and there are no windows;
iIs that correct?

MR. HAYMAN: Towards?

VICE CHAIRPERSON BLAKE: Ms. Harper®s side.

MR. HAYMAN: Yeah, yeah. Yeah, there"s not a window
there. |1 mean, yeah, pretty much. Yes.

VICE CHAIRPERSON BLAKE: Okay. And you had a shed in
the backyard, did you remove that?

MR. HAYMAN: Yeah, that"s been gone. Yes, that was
part of the initial construction project. We took that down so
we don®"t have that area anymore that®"s covered and everything.
So other than the addition, it"s all yard.

VICE CHAIRPERSON BLAKE: And there was an initial
addition there, a one-story add-on to your house 1 assume --

MR. HAYMAN: Yes.

VICE CHAIRPERSON BLAKE: -- that was there initially.

MR. HAYMAN: Yes. That was there initially and that
was approximately six feet wide and we just added on to that. It
wasn"t something that, so 1 think that may be what the issue 1is

as far as, they"re thinking that we started the addition past at

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

21
that six foot thing. No, we tore that, we tore the addition off
and we started from that and came out. So that may be what the
six foot issue i1s as far as maybe the variance.

VICE CHAIRPERSON BLAKE: Thank you, Mr. Hayman.

I think the issue, 1"m not to do too much on this but
the Issue to me is the i1ssue that the measurements from the outset
have been inconsistent and 1 think that kind of put a little bit
of confusion on the Department of Buildings because you have, you
know, representations of different numbers and also the same case
with us at the beginning outset of the hearing. We had numbers
that were inconsistent which made the whole process more
complicated, so 1 would argue that the issue really came from the
fact that they"re iInconsistent measurements which are clearly,
you know, inconsistent.

So, thank you.

MR. HAYMAN: Thank you.

CHAIRPERSON HILL: Okay. Thank you, Vice Chair Blake.

Mr. Young, you said who"s here to testify?

MR. YOUNG: We have two witnhesses.

CHAIRPERSON HILL: Okay. Could you bring them in,
please? And wasn"t there, there was an ANC Commissioner |1
remember the last time. They"re not here, Mr. Young?

MR. YOUNG: I don"t have one on my witness list.

CHAIRPERSON HILL: Okay. Great. Thank you.

Could you give me the names of the people you©re
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bringing iIn?

MR. YOUNG: Yeah. The first i1s Calito Keith and the
second 1s Shirley Harper.

CHAIRPERSON HILL: Okay. Is it Keith? Can you hear
me?

MR. KEITH: Yes, I can hear you, sir.

CHAIRPERSON HILL: Okay. Great.

So as a member of the public you®"ll have three minutes
to give your testimony and basically we have, did you give your
testimony at the previous hearing?

MR. KEITH: 1 did.

CHAIRPERSON HILL: Okay.

So you can go ahead and do what you like in terms of
giving us your testimony for the three minutes but it"s really a
little bit, this hearing is a continued hearing to kind of speak
to the information that came from the last hearing. But please
go ahead and introduce, is your camera working, sir?

MR. KEITH: No. 1 was having problems with the camera.

CHAIRPERSON HILL: Okay. No problem. 1f you just want
to introduce yourself for the record and then you can begin
whenever you like.

MR. KEITH: Yes. 1I"m Calito Keith. I live at 3309
Brothers Place, Southeast.

I think there"s a bit of confusion as far as what we"re

here for. Now from what I understand from reading the regulation
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iIs that you have to have a minimum of five feet, eight feet, to
the side yard. The problem isn"t necessarily the addition in my
opinion is what I"m looking at right here, i1t"s the fact that
since this is an addition i1s it able to be on the same footprint
as the original building.

I"m really a little bit, 1 think a lot of people are
confused on that because we"re looking at 1t as iIf since this iIs
an addition the i1ssue has to fall under the new guidelines and I
mean, there®s so much confusion. I mean, we"ve talked to
different people in the neighborhood and 1 think some people are
saying that it shouldn®"t be a problem because it"s on the same
footprint but when 1°m looking at the regulations it clearly says
that if it doesn"t have at least five feet that there should not
be an addition.

So in this situation, when we did our own measurements
we didn"t find five feet in between the properties from the side
of the property to the property line. So I think there"s a lot
of confusion right now about as to what the problem really is.
But from what 1"m understanding is that there has to be a minimum
of five feet; is that correct?

CHAIRPERSON HILL: They, the Applicant and anyone who
is trying to do this type of work has an opportunity to come to
the Board of Adjustment to ask for a special exception iIn order
to do this type of work. So they~“re here before the Board asking

for that special exception. So it"s within the regulations to
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ask for this, and then the Board and the Office of Planning and
all of the various departments take a look at 1t and see 1T they
meet the criteria and then the Board decides whether or not they
meet the criteria.

MR. KEITH: Right. Okay.

So, I mean, all | have to say i1s that, again, neighbors
don"t always necessarily get along and use, one neighbor
shouldn®t have to be forced to allow another neighbor into their
yard to do any work, and 1 mean there®s no way that any work can
be done on the side of that property without being in one
neighbor®s yard or the other.

So, 1 mean, just talking to the neighbors and, you
know, actually going and looking at the property in person, that"s
just my opinion. So, I mean, that"s all I really have to say.

Thank you.

CHAIRPERSON HILL: Okay. Thanks, Mr. Keith.

Yeah. That"s kind of like a building code issue and
I, to be quite honest, I don"t know how that works. So 1 know
that, like, people, 1 don®t know what In terms of how people have
access to different, you know, areas in order to do work. It"s
kind of something that"s not really within the Board®s purview.

But, does anybody have any questions for Mr. Keith?

(No response.)

CHAIRPERSON HILL: Okay. All right. Thank you, Mr.

Keith.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R B BB R R
a A W N P O © ® N O 0 A W N R O

25

Ms. Harper, can you hear me?

MS. HARPER: Yes.

CHAIRPERSON HILL: Okay. Great.

Ms. Harper, again, as a member of the public you"ll
have three minutes to give your testimony and you can begin
whenever you like.

MS. HARPER: Well, I object to the addition point blank
because 1t"s overhanging in my yard which it has to be, like I
say, the rule says i1f you don"t have a five yard setback you
cannot have an addition. So therefore, the addition should have
never been put up.

The addition was put up on the pretense of a five foot)
yard by Mr., the architect. He knew it wasn"t five foot setback.
He said he read the rules. So I"m looking for the extension to
be dismantled.

That"s all | have to say. It needs to come down.

CHAIRPERSON HILL: Okay.

Vice Chair Blake, do you have a question?

VICE CHAIRPERSON BLAKE: Yes. 1 have a question for
Ms. Harper.

Ms. Harper, you indicated iIn your written statement
that you couldn®™t open your door because of the extension. Could
you explain to me how that is the case?

MS. HARPER: It"s affecting your sunlight.

VICE CHAIRPERSON BLAKE: Oh, 1t"s blocking the
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sunlight? Okay. Thank you.

And also my question was, in terms of there, iIs there
any overhang on your property?

MS. HARPER: Yes.

VICE CHAIRPERSON BLAKE: Okay. In what sense?

MS. HARPER: The roof is overhanging. Once he puts the
gutter up that will be overhanging too.

VICE CHAIRPERSON BLAKE: Okay.

MS. HARPER: Into my yard.

VICE CHAIRPERSON BLAKE: Okay. Thank you.

CHAIRPERSON HILL: Okay.

Does anyone have any other questions for Ms. Harper?

VICE CHAIRPERSON BLAKE: 1 just want to say one other
thing to Ms. Harper as well. Sorry about that, Board member
Smith.

The one quick question I want to say is that one thing
that we, clearly there"s an issue between the two neighbors given
the proximity of the two houses but in neither case, neither one
of you can work on the other parts, your own house without having
access --

MS. HARPER: 1 can work on the side of my house.

VICE CHAIRPERSON BLAKE: Excuse me?

MS. HARPER: He can work on the side of his house.

VICE CHAIRPERSON BLAKE: But you can fit in the alley

as well? You can fit in that space, but he can"t.
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MS. HARPER: 1 can walk, 1 can walk straight down the
side of my house and do anything I need to do.

VICE CHAIRPERSON BLAKE: Okay. All right.

Well, one of the things we try to work on is a good
neighbor policy where you guys can work together because given
the proximity of the two properties, i1t is prudent to kind of
work together to get these things addressed. So 1 would suggest
that you guys try to work together at some point.

CHAIRPERSON HILL: Commissioner --

MS. HARPER: We can work together as long as he has his
property in his yard, not hanging over to me.

CHAIRPERSON HILL: Mr. Smith, you had a question?

COMMISSIONER SMITH: Not so much of a question but just
a clarification to you, and maybe 1 missed it. Ms. Harper did
submit something or attempted to submit something within the
record. 1 guess a supplement to her testimony, and I think some
of that is being discussed now that may be in what she"s attempted
to submit.

But did we close the public hearing last time for
additional submissions? And if so can we open it back up for
her to add her PowerPoint that she attempted to submit?

CHAIRPERSON HILL: Sure.

Her PowerPoint is iIn there and in terms of what we
requested, we did have some, you know, requests that we had asked

for from the Applicant on specificity on some numbers. However,
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I"m happy to include everything Into the record that is currently
in the record i1f that"s what the Board would like to do and i1t
seems as though you would like to do that, correct Mr. Smith?

COMMISSIONER SMITH: Yes, yes.

CHAIRPERSON HILL: So that"s Tfine. We can leave
everything iIn the record that"s there.

COMMISSIONER SMITH: That*"s all 1 had. I have no
questions for Ms. Harper.

CHAIRPERSON HILL: Okay.

Any more questions for Ms. Harper?

(No response.)

CHAIRPERSON HILL: Okay. All right.

Thank you, Ms. Harper. Thank you for coming in for
your testimony. Okay. Okay.

Mr. Hayman, can you hear me?

MR. HAYMAN: Yes, | can hear you.

CHAIRPERSON HILL: Okay.

I don"t honestly, like, we don"t deal with building
code issues and so | don"t know how work gets done or how you
guys work it out or whatever. | mean, you don"t, you currently,
there®s nothing -- currently there®"s kind of a zero side yard,
right, because the edge of your roof in terms of where it is
hitting the property line of your neighbor, that"s as | understand
the situation.

So is there anything that is, i1If there is anything
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that"s going into her yard or over the property line, that"s
probably something that"s going to be considered encroachment.
I don"t even know how this works. So 1t"s not something that we
would be approving is what I"m trying to get at. So is there
anything that"s going over the property line?

MR. HAYMAN: Right now, no, there"s nothing that"s
going over the property line. This 1s nothing more than
harassment on Ms. Harper®s part and --

CHAIRPERSON HILL: Okay. Mr. Hayman, that"s okay.

As long as nothing®"s going over the property line,
nothing®s going over the property line. That was the only
question 1 had for you. Okay. All right.

Does anybody have any other further questions for the
Applicant?

(No response.)

CHAIRPERSON HILL: Okay. Mr. Hayman, 1 hope you have
a good day. Mr. Ebenezer, I hope you also have a good day. Okay.
We"re going to close the hearing and the record, going to excuse
everyone.

MR. HAYMAN: (Indiscernible).

CHAIRPERSON HILL: Mr. Harper, go ahead, I°m sorry.

MR. HAYMAN: Yeah.

CHAIRPERSON HILL: [I"m sorry, Mr. Hayman.

MR. HAYMAN: Yeah, Mr. Hayman, yeah. Are we going to,

are you going to vote on this or --
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CHAIRPERSON HILL: We"re going to deliberate right now,
Mr. Hayman.

MR. HAYMAN: Okay. 1 appreciate it.

CHAIRPERSON HILL: Okay?

MR. HAYMAN: All right.

CHAIRPERSON HILL: AIll right. Okay.

So this was actually very contentious and 1 don®"t know
why 1 thought that there was other, I guess since we had the ANC
Commissioner and since this went as long as i1t did the last time
that must be why 1 keep thinking there was further people that
had status.

In any case, this was a building that they continued
to, they continued their building out on the same footprint that
it was on before, right? And what the question is within the
regulations is, you know, is this now going to interfere with
privacy, unduly, unduly interfere with privacy. light or air,
right?

And so 1, and then also the zero property line, the
zero side yard which is, again, how the roof of the building is
coming up to the property line is what | think is currently, now
that we have the proper measurements and the measurements that
were clarified, 1 would agree with the analysis of the Office of
Planning In that this meets the criteria for us to grant.

I think within the special exceptions criteria it"s

in X-901. I think it"s within the harmony and general purpose
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and the intent of the zoning regulations. 1 do not think 1t will
adversely affect the use of the neighboring property any
differently than it has already. In other words, like, you know,
the building already was a foot and a half off in terms of, like,
the actual building itself and then the roof line | guess was
right there at the property line. And so I would also note that
the ANC did come and testify before us the last time and was very
helpful In giving the Information in terms of what®"s been going
on there within the community and they also voted to support this
application.

So because of the testimony that we have been given and
the clarification that has been given to us, | am comfortable
voting In favor of this application. | will see what my fellow
Board members have to say, and I will start with you, Mr. Smith.

COMMISSIONER SMITH: Well, you know, this is a very
contentious project not just between neighbors, between the two
adjacent neighbors, but 1 also think in the neighborhood and
there, you know, what I°ve is some concern about the setback of
the house on each side and, as you stated Chairman Hill, we"re
tasked with evaluating this particular special exception D-
5201.4.

That*s one of the criteria and 1711 say, you know,
coupled with these criteria that we"re tasked with looking at and
that®s, a) the light and air available to the neighboring property

shall not be unduly affected and 5201.4(b) the privacy and use
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and enjoyment of the neighboring property shall not be unduly
compromised, and 1 will go down to Subtitle X-901, a) will be in
harmony with the general purpose and intent of the zoning
regulations, b) will not tend to affect adversely the use of
neighboring properties in accordance with the zoning regulations
and zoning maps. And, you know, we can apply some special
conditions as specified iIn order to reduce the adverse impact.

This particular zone does require a five foot side yard
setback and there®s a reason for that. It i1s to protect light,
air, in essence health, safety and welfare of the properties iIn
question, protect, you know, fire, other concerns. So, yes, the
existing house does not meet that intent, I mean does not meet
the zoning regulations probably because those houses pre-date the
District zoning regulations at that point in time. So 1 think
it Is a preponderance to try to keep some form of a setback.

So I was concerned, vyou know, before we got
clarification on the numbers of whether any approval would meet
the intent of the regulations. So we did get some additional
guidance from the Zoning Administrator with the computation that
the setback for between the property line and the side walls are
1.61 and 1.7 on the other side, but the setback is calculated,
would be calculated from the eaves.

So what 1°m hearing now is that we would grant a
setback, a zero lot setback, so i1t wouldn"t be 1.61, we"d be

granting a 1.7; am I correct? We"d be granting zero.
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CHAIRPERSON HILL: That clarification that Vice Chair
Blake has pointed out, which I am going to understand, iIs again
the roof, the entirety of the property and so, yes, the roof line
IS what"s --

COMMISSIONER SMITH: But he®"s correct, yeah. From the
zoning measurements, yeah, we measured from the eaves. | will,
you know, just state that 1°m not comfortable with granting a
zero, a setback of zero. 1 think that"s not the intent of the
zoning regulations.

So I will not be inclined to vote for that. My
recommendation is that the Applicant cut back his eaves to meet
the 1.61 on the west and 1.7 on the east, a zero setback to me
does not meet the intent of the regulations. So if we"re inclined
to grant zero, I"m a no.

CHAIRPERSON HILL: Okay.

Who wants to go next? Let"s go with Mr. Blake, | guess.

VICE CHAIRPERSON BLAKE: Sure.

I agree with a lot of what Board member Smith pointed
out on this issue. Clearly, as he pointed out, the purpose of,
the issue Tfirst started out with the measurements and | think
we"ve now gotten clarity on what the measurements are.

The side yard itselT really does relate to a few issues.
One is providing privacy, light and air and safety and ensures a
reasonable amount of space between the buildings. So this privacy

it makes sure there"s a reasonable circulation of light and air
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between the buildings and it also ensures there®s adequate space
for safety so that fire and so forth doesn®"t spread from one
building to the other. Also provides a degree of aesthetics as
well for consistency.

When 1 look at this particular situation i1t actually
makes sense because this 1s a substandard sized Ilot. It"s
nonconforming in terms of lot width and lot area. The existing
building i1s also nonconforming in terms of its side yard. Now,
because 1t"s nonconforming by matter-of-right the extensions can
be at least five, must be setback at least five feet. That"s by
matter-of-right. But by special exception the Board can approve
an even greater deviation than that but it should not exceed. to
increase the nonconforming.

So when we look at the special exception criteria, Mr.
Smith and the Board, the Chair pointed out, the special exceptions
anticipate a need and a requirement of the zone that they"re
going to be met and that determines, and our key thing is to
determine that there is no undue adverse impact on neighboring
properties. Specifically in D-5201 we talk about the substantial
adverse effect on the use and enjoyment of any abutting or
adjacent dwelling or property. The regulation anticipates that
there®l1l be some impact but i1t does, but does that impact rise
to the level to be considered substantially adverse or undue?

So even with, so | thought about that and then looking

at the specifics of this case we look at a couple of things.
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Even with the addition, the bulk and massing of the building 1is
consistent with the intent of the R-1 zone. This i1s a single
story addition there before and 1t lined up with the adjacent
property. The height of the addition is only 22 feet and just
two stories which is well beyond the allowable height and the
additional length beyond the neighboring property is less than
ten feet.

So that massing would not necessarily result In a
particularly adverse effect, even though there may be some impact
on some of the light going to some of the windows. But It may
not be particularly adverse and it"s also within the matter, it
would not be materially different than matter-of-right. In fact
matter-of-right would be worse because matter-of-right would be
three stories. Matter-of-right would be, you know, the length
would be the same but the matter-of-right could be even higher.

So while we look at the roof line and reach the property
line, the existing separation at the ground level is maintained,
that design provides a continuous amount of air flow and 1 would
argue the light is probably somewhat diminished by the eaves, but
that i1s pretty much consistent with what has been there before.
So 1t would not necessarily cause an additional reduction in
that. There are also no windows, as the Applicant pointed out
in that particular addition. It"s actually an internal
staircase, so there"s no additional view into the property so

privacy is actually unchanged from what the existing condition.
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So when you Qlook at these factors, the proposed
addition really shouldn®*t unduly 1impact the light, air, or
compromise the privacy of the neighboring property and as | said
before, the aesthetics from the front are unchanged so that would
not have an adverse visual Impact on the issue.

We talked about the issue of encroachment. This 1is
clearly not within the purview of the Board but we expect Mr.,
the architect, that your, say that your eave is going to the
property line and not over i1t. But that"s what our expectation
is based on this today. It doesn"t mean that the existing
separation should not continue at the lower level, so | would say
we"d actually be agreeing to the existing structure with the, you
know, and not adjusting it so that you could do away with that
side yard.

But the encroachment is not within the purview of this
Board and 1, as | said when Ms. Harper mentioned that she was
unable to get sunlight from her door, 1 believe that that would
not necessarily equate to what we would consider the undue
hardship. And I think we talked about the access, gaining mutual
access. | do think there is an element whereby, you know, the
Applicant needs to somehow communicate, cooperate with the
neighbor so they can get their building done and also the
neighbor, i1t"s clear she didn"t need access but I believe that
at some point she may and 1 think that trying to create a

reasonable relationship between the two is good. But, again,
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this 1s within the realm of the building code and not necessarily
within our purview, our decision. We are looking at 1t based on
the criteria we talked about above.

So I think that given all that said, I"m In support of

the application. | believe that the Applicant has met the burden
of proof to be granted the requested relief. [1"11 be voting iIn
favor.

CHAIRPERSON HILL: Thank you, Vice Chair Blake, and
thank you for your thoughts.

Commissioner Miller?

ZC VICE CHAIRPERSON MILLER: Thank you, Mr. Chairman.

This is a difficult case. | share the concerns that
Board member Smith stated that the intent of R-2, it"s an R-2
zone, but the intent of the R-2 zone iIs to have a side yard there.
It was a nonconforming, almost non-existent side yard because it
pre-dated the zoning. But the extension of it by nine feet,
although it"s contemplated in the zoning regulations with the
special exception, that wasn"t sought before the construction
began. So we have a, and then there was a stop work order that,
when DOB realized that.

So 1t concerns me that the construction was not legal,
lawful under the zoning regulations and we"re essentially, if we
approve the special exception with almost no side yard extension,
we"re after the fact approving something that was done

unlawfully, or begun unlawfully. But there was confusion. I
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don"t know who"s responsible for that and it took us a while to
get the accurate numbers.

But I share the concern that the zone, 1 happen to be
looking at my side yard now in an R-1 district and I can"t imagine
that something coming up right to the, almost to the property
line In a low density residential zone. So I have concern that,
and Ms. Harper, you know, we haven"t, we don"t do site visits.
We"re not the experts. We have the analysis from the Office of
Planning which was based on information initially that there was
a five, it was keeping the five yards, that it was five yard and
it was keeping a five yard side setback. There never was
apparently a five yard setback on the side, so that analysis that
there®s no undue impact is just, It"s not persuasive to me because
it was based on, originally on five and | have concerns.

But 1 also have concerns that leaving somebody in limbo
for this period of time due to somebody®"s mistakes, It is the
property owner"s burden to prove that they"re doing something
lawfully, that they"re meeting the regulations. So 1 guess I
hate to put this Board and where we only have four people and
1 —-

CHAIRPERSON HILL: Why don®"t we do this? Like, it
sounds like we want to think about this a little bit, okay? And
iT you all want to think about it for another week, then we can
come back, and 1 also don"t want to put the property, either

property owners in limbo as you said. And 1 guess if unless,
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you know, 1 mean I wouldn®"t mind thinking about i1t for another
week 1 guess, right? But i1t"s up to you all. Anyway if we"re
tied, we"re tied.

ZC VICE CHAIRPERSON MILLER: I think 1t might be useful.
I would ask the Office of Planning to do analysis based, give us
a written analysis. I appreciate Crystal Myers®™ explanations
today but I think we need a written analysis iIn our record of
this case and so I would be more comfortable 1f I had an Office
of Planning recommendation in writing as an exhibit in the record
which has the analysis based on the proper measurements.

So I*m, 1If we could get that without anything else in
the record by anybody, that"s what 1 would prefer. But, Mr.
Chairman, 1 will defer to you, you®"re the chairman, as to how
you want to proceed whether it"s a vote today, whether 1it"s
putting it off a week, whether get something, whether we"re asking
for anything in the record. 1711 defer to you.

CHAIRPERSON HILL: No, 1 appreciate it Commissioner.
I mean, Commissioner, like, right now I*m tied. So, or 1 could
be tied, you know, and so unless, you know, so I think that if
we can get something in the record from the Office of Planning
that might make i1t so we"re not tied that would be helpful because
if we continue to remain tied, then I have to bring iIn somebody
else, right, which at this point might be another commissioner
to review the record, and so that way it can take longer.

So, again, for the homeowner who is, you know, trying
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to figure this out, what the Commissioner 1iIs saying 1Is that
originally we were looking at this as though there was a five
foot proposed side yard and now, and this i1s where even 1 get
somewhat confused, i1s that there"s one and a half feet being
proposed for the building but what has been pointed out by Vice
Chair Blake i1s that because of the easement of the roof there"s
actually zero, right? And | guess we can ask the Office of
Planning for an analysis based on what is actually there now and
iT the Office of Planning believes that the criteria meets the
regulations for us to grant or deny this.

Now the problem that 1 also have with this is that, you
know, this is a property owner that however they got to this
point is however they got to this point, right? They"re not
necessarily experts 1iIn construction or, you know, and DOB
originally gave them a permit I guess, right? And so, you know,
DOB whether there"s, 1 forget that term is that, you know,
reliance, 1 always forget the, you know. What®"s the term Vice
Chair Blake? You know it.

VICE CHAIRPERSON BLAKE: Detrimental reliance.

CHAIRPERSON HILL: Thank you. Detrimental reliance.
Whether there"s detrimental reliance, i1t"s not, and what that
means is i1t"s not their fault, i1t"s DOB"s fault, right? And
whether they have, and 1 don"t know how that gets fixed. It
doesn"t get fixed from here, right?

And so that"s, again, the analysis on the five, that
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there was a five foot side yard and so what my continued
discussion on this i1s that the ANC, the Commissioner came here,
told us all about what was going on in the neighborhood, told us
that the ANC took a vote and agreed that they meet the -- I mean,
again, whether they know that they meet the criteria or not, you
know, whether 1 need to go iInto the analysis of whether they
understand about, you know, the different D-5201.4 and X-901.2,
whether the ANC reviewed that or not, they did unanimously vote
in favor of this application.

So that"s whatever that®"s worth in terms of giving the
ANC great weight, right? That we"re supposed to give the ANC
great weight. So when, Ms. Mehlert, do you think we could get a
report from the Office of Planning?

MS. MEHLERT: 1 mean, that would be a question for OP.
I mean, we could, I mean would you like to give the Applicant an
opportunity to respond to the Office of Planning"s report?

CHAIRPERSON HILL: 1 mean if we did, then we leave, 1
mean we leave the record open for responses to the report from
the Applicant, right, or whatever parties. In this case it would
be ANC and the Applicant, and so really we wouldn"t be able to
get back here probably until the 12th.

MS. MEHLERT: So if you, I mean if OP is able to submit
something by, you know, Monday the 3rd, then the Applicant could
respond by the 10th. I don®"t know iIf that®"s, 1 mean otherwise

we could push it back another week to the 19th for a decision,
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iT that"s what your (indiscernible).

CHAIRPERSON HILL: Let"s try the 10th, and I don"t know
how to put OP, you know. They"ve already looked at this once.
I don"t know how fast they can look at i1t again. But If you can
ask the Office of Planning 1f they can get us something by the
3rd, as you just said, and then that gives the Applicant and the
ANC time to respond to anything by the 10th and we would only
keep the, this time literally we would only keep the record open
for what we"re supposed to keep the record open for which i1s the
Office of Planning®s report and then responses from parties,
correct?

MS. MEHLERT: Right. We are, are you, so you“"re closing
the hearing as well so you"re scheduling this for a decision?

CHAIRPERSON HILL: 1"m scheduling this for a decision
unless somebody, unless my Board members has, you know, because,
again, if the decision ends up being tied then we"re coming back
with somebody else, pulling in another Zoning Commissioner
probably.

And so, and by the way I don"t disagree necessarily
with the discussion or the consternation that you all are having
with this. 1 mean, again, | have to kind of go back and look at
this and kind of, I actually want to talk with 0Z legal again
just to understand, you know, what I*m voting on, right? You
know, again, a zero side yard is different than even 1.6 and to

Mr. Smith"s question, right, if there, I don"t know. 1 don"t
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know enough about architecture, you know, iIf there"s a way to
pull back an easement all the way to, like, the edge of a
building, right? Or not easement, you know, the --

COMMISSIONER SMITH: The eaves.

CHAIRPERSON HILL: Eaves, thank you. And so, you know,
and, again, 1T that somehow, you know, gets us out of being tied
then the Applicant can take a look at that | suppose. 1 mean,
iT the Applicant thinks that they can pull back that eave to
where 1t"s In line with the current structure, | don"t even know
iT that can be done.

COMMISSIONER SMITH: I"11 just, you know, I"1l just
state this and 1"m with Mr. Miller on this that I think 1t would
be helpful to get some additional information from the Office of
Planning regarding the special exception separating the eaves.
The request would be a zero setback. So what I would need from
the Office of Planning is a staff report from them explicitly
stating each of those points that | raised how a zero line setback
would be iIn keeping with each of those criteria and, you know,
let the report stand for itself and we"ll see how the vote goes.

CHAIRPERSON HILL: Okay.

So then let"s go ahead and get, Madam Secretary, a
report from the Office of Planning by the 3rd. The parties will
have an opportunity to respond by the 10th to that filing. Other
than that, the record is closed and the hearing is closed, and

then we" 1l come back for a decision on the 12th.
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MS. MEHLERT: Okay.

CHAIRPERSON HILL: Okay? |1 think I was clear enough.
Is that clear? You seemed to pause. Okay. All right. Okay.
All right.

Then we will come back for a decision on the 12th.
Okay, Commissioner Miller, is that i1t for you today?

ZC VICE CHAIRPERSON MILLER: Thank goodness, yes.
Thank you, Mr. Chairman.

CHAIRPERSON HILL: Okay. Thank you, Commissioner.

ZC VICE CHAIRPERSON MILLER: Okay. See you later.

CHAIRPERSON HILL: Bye bye.

ZC VICE CHAIRPERSON MILLER: Bye.

CHAIRPERSON HILL: Okay.

Let"s actually take break. 1°m sorry. It"s 11:52. 1
need a minute. And so let"s come back at 11:05. Okay? thank
you.

(Whereupon, at 11:52 a.m., there was a brief recess.)

CHAIRPERSON HILL: Okay. All right.

You may call our next case.

MS. MEHLERT: The next case in the Board"s hearing
session is Application No. 21220 of 327 Upshur, LLC. This is a
self-certified application pursuant to Subtitle X, Section 901.2
for special exceptions under Subtitle E, Section 207.5 to allow
the rear wall of a row building to extend farther than ten feet

beyond the farthest rear wall of any adjoining principal
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residential building on adjacent property, and under Subtitle U,
Section 320.2 to allow the conversion of an existing residential
building existing on a lot prior to May 12, 1958 to a three-unit
apartment house.

This brand new third story with penthouse and roof deck
and rear addition to an existing two-story attached principal
dwelling and conversion to a three-unit apartment house located
in the RF-1 zone at 1154 Morse Street, Northeast, Square 4065,
Lot 814.

CHAIRPERSON HILL: Okay. Great. Thank you.

IT the Applicant can hear me, i1If they could please
introduce themselves for the record.

MR. KEARLEY: Yes, hi. My name is Gregory Kearley.
I*m the architect and representative for the owner.

CHAIRPERSON HILL: Okay, Mr. Kearley.

MR. KEARLEY: And 1 think I"m supposed to give my
address, 327 Upshur Street, Northwest 1is where | [live 1in
Washington, D.C. and the owner is here as well.

CHAIRPERSON HILL: Great. Thanks, Mr. Kearley.

Is that Mr. Akan? You®"re on mute, sir.

MR. AKAN: Yes. My name is Alper Akan. I"m one of
the owners.

CHAIRPERSON HILL: Okay. Great.

And one of the Commissioners is here; iIs that correct?

ANC COMMISSIONER ROBLIN: Yes, hi.
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CHAIRPERSON HILL: Commissioner Roblin?

ANC COMMISSIONER ROBLIN: Yes, hi. Sorry, 1 forgot to
set my video.

CHAIRPERSON HILL: Oh, how are you doing, Commissioner?

ANC COMMISSIONER ROBLIN: Hi, how are you?

CHAIRPERSON HILL: Good. Could you introduce yourself
for the record?

ANC COMMISSIONER ROBLIN: 1"m Anna Roblin. It"s my SMD
5D03, and I live at 1101 West Virginia, Northeast.

CHAIRPERSON HILL: Okay. Thanks, Commissioner.

All right. So, Mr. Kearley, basically what we"re, you
know, you®ve been here with us before, if you want to tell us
about your project and how you believe you®re meeting the criteria
for us to grant the relief that"s being requested and, again,
what relief is actually being requested and then we"re going to
analyze that relief. 1°m going to go ahead and put 15 minutes
on the clock just so I know where we are, and you can begin
whenever you like.

MR. KEARLEY: All right. Thank you.

So this application is submitted on behalf of 327
Upshur, LLC, the owner and is located in an RF-1 zone district.
There 1s an existing two-story with cellar single family row
dwelling on the property. The Applicant 1s proposing
improvements to the existing structure to 1include a rear

addition, third floor addition with stairway to penthouse, a rear
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accessory structure. The Applicant Is proposing converting the
building to three principal dwelling units. The application 1is
specific for special exceptions from the ten foot rule E-205.5
and for a conversion to three dwelling units, U-320.

So we believe we meet the criteria for the relief
pursuant to 901.2. So we believe the special exception will be
in harmony with the general purpose and iIntent of zoning
regulations and zoning maps. We"ve worked quite extensively with
OP and fTeel confident that we are consistent with the zoning
regulations and specifically what is being asked for for the
relief. We will not be adversely affecting the neighboring
properties and we do have a letter of support from the neighboring
property at 1156 which is part of the record.

So, and then when you®re looking at the three unit
conversion, we have a property that is over 2,800 square feet
which is consistent with the guidelines for a special exception
and the 900 square foot rule, we"re over 2,700 square feet. We
are meeting all the parking requirements. We have, again, worked
with Maxine quite extensively and OP and met with the ANC on
multiple occasions. The ANC is not supporting the project but
we have, again, worked with them for quite a bit but unfortunately
they are an opponent to the project.

I*m glad to walk you through any, 1 don"t know, could
we bring up the site plan? |1 just want to point out a couple of

things on the site plan. Is that possible?
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CHAIRPERSON HILL: Which exhibit?

MR. KEARLEY: That would be the exhibit, it"s titled
2025 02 17 BZA presentation 1154 Morse Street, Northeast BZA
presentation.

CHAIRPERSON HILL: Yeah, Mr. Kearley. 1"m just trying
to figure out which one 1t"s In.

MR. KEARLEY: Okay . There was a number of BZA
presentations, the plans and drawings, because of the back and
forth with ANC and with OP. So this one was the last one that
was sent In that was uploaded into the system.

CHAIRPERSON HILL: Maybe it"s Exhibit 31. |Is that just
the, are you just looking for the plans?

MR. KEARLEY: Yeah, the plans. Exactly.

CHAIRPERSON HILL: Maybe Exhibit 31, Mr. Young.

MR. KEARLEY: Yeah. That looks like what we"re looking
at. So if you go to the next page.

CHAIRPERSON HILL: If everyone could mute themselves
except for Mr. Kearley and myself right now. Thank you.

MR. KEARLEY: Next page. Let"s go to the proposed
plan. Next, the proposed site plan.

Next.

Next.

Next.

Here we go. So when you look at it we"re showing two

parking spaces. Our property at the rear jets out. You can see
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where the property line 1s and the neighboring garage actually
part of i1t Is on our property. So we"re getting our two parking
spaces and we"re getting an area for trash but we are, continue
doing to allow the neighbor at 1152 to have full access to their
garage, even though part of it Is on our property and we"re happy
to have that as part of the record.

So we have no iIntention to discontinue the use and
access for the garage. |It"s a very unique situation. You can
see the upper left hand corner of the neighboring garage 1is
actually on our property. But we"ve tried for months to reach
out and meet this neighbor and to discuss this with the neighbor,
but the neighbor can"t be found. I think ANC tried, you know,
multiple times to reach this neighbor and no one has been able
to. So, but we"re happy to have that in the record that the
access to the garage is going to be continued, even though it"s
on our property.

I"m glad to answer any questions about the design.
There®s an accessory structure which Is a matter-of-right and the
neighbor at 1156 has, again, uploaded a letter of support and
everything else is a matter-of-right. The required rear yard,
the parking, except the two specific areas of relief. It"s an
additional six feet from the ten foot rule and the three-unit
conversion.

CHAIRPERSON HILL: Which one, Mr. Kearley, 1is the

adjacent property that you have a letter of support in?
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MR. KEARLEY: The one, up page, not down page from our
site. It would be the property at 1152 which is, again, above
us on the sheet.

ANC COMMISSIONER ROBLIN: No. The letter of support
i1Is 1156.

MR. KEARLEY: Excuse me, 1156 and that"s correct, and
that is, but it i1s the one above, that sits above our property
on the page.

CHAIRPERSON HILL: Okay.

MR. KEARLEY: And the one below us with the garage that
encroaches iInto the property is the property owner that we made
multiple attempts to reach and 1 believe ANC made multiple
attempts to reach, but no one has been able to reach the owner
of that property.

CHAIRPERSON HILL: Okay. Okay.

Before this gets dropped, does the Board have any
questions of the Applicant concerning the site plan?

(No response.)

CHAIRPERSON HILL: Okay. Mr. Kearley, is that it for
the PowerPoint?

MR. KEARLEY: That"s it unless you want to take me
through the drawings. I"m glad to answer any questions. I
believe 1t"s --

CHAIRPERSON HILL: Okay.

MR. KEARLEY: -- you®ve had a chance to review it, so.
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CHAIRPERSON HILL: Yes. You did point that out. |If
you wouldn®"t mind just going down. 1 just want to make sure 1
understand. The three units are in the main building?

MR. KEARLEY: The three units are i1n the main building.
There"s a cellar unit, a first floor unit and then a second and
third floor unit. The accessory unit, the accessory structure
iIs not an iIndependent unit and 1t"s specifically, the first floor
will be dedicated to the cellar unit and the second floor will
be dedicated to the first floor unit, and we actually have notes
in there saying that there is no cooking and that this is not an
additional unit.

But we have a matter-of-right for an accessory unit as
long as it"s assigned to one of the units in the primary
structure. Accessory structure, as long as the spaces are
assigned to the units In the primary structure, but this is not
another unit and it has no intention to be another unit.

CHAIRPERSON HILL: Okay. Right.

So the, now I"m at least seeing it better. The basement
one is, It"s not connected to that?

MR. KEARLEY: 1It"s not physically connected.

CHAIRPERSON HILL: But there"s an egress from the
cellar that"s on the same level? No.

MR. KEARLEY: You walk up some steps to the rear yard
from the cellar and then across to the accessory structure and

for the first floor you would step down to the rear yard and then
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across the rear yard into the accessory structure. They“"re not
physically connected.

CHAIRPERSON HILL: Right. And you®"re saying that the
first floor of the accessory structure is going to be committed
to the first floor unit of the --

MR. KEARLEY: No, for the cellar unit. The first floor
of the accessory structure will be dedicated to the cellar unit.
The second floor of the accessory structure will be dedicated to
the first floor unit.

CHAIRPERSON HILL: Okay. Okay. All right.

Does my Board have any questions of this PowerPoint?

VICE CHAIRPERSON BLAKE: One quick question, Mr. Chair.

Could you please just show me on this page again the
encroachment? 1 just want to make sure | see that. 1 couldn™"t --

MR. KEARLEY: Okay. So if you go to the rear of the
drawing where it says public alley. You following me? And
then --

VICE CHAIRPERSON BLAKE: Yes.

MR. KEARLEY: -- just to the right of that there®s an
area for trash. You can see that label. |If you go to the right
of that you see iIn shade the neighbor"s garage and you can see
the upper left corner of that iIs on our property. You can see
the property line and you can see that area that®s shaded, the
upper left hand corner of that garage iIs on our property.

VICE CHAIRPERSON BLAKE: Okay. Thank you.
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MR. KEARLEY: Does that clarify or answer your
question?

VICE CHAIRPERSON BLAKE: Yes. Thank you.

MR. KEARLEY: Okay.

CHAIRPERSON HILL: Yes. So the property line jets out
below that way?

MR. KEARLEY: Yeah, i1t does. It"s odd, and we had
that, the plat confirms that from the city and the survey confirms
that, that i1t juts out like that.

CHAIRPERSON HILL: Okay. Okay.

ZC COMMISSIONER IMAMURA: I have a question, Mr.
Chairman.

CHAIRPERSON HILL: You want to drop -- oh, sure. Go
ahead, Dr. Imamura.

ZC COMMISSIONER IMAMURA: Thank you.

Mr. Kearley, on that property line that, I can"t tell,
maybe 1"m just getting confused with the delineation for the
property line, is that a fence?

MR. KEARLEY: We"re showing a fence coming and creating
an area for trash on our property.

ZC COMMISSIONER IMAMURA: Okay.

MR. KEARLEY: And that"s, you see the P in public alley?

ZC COMMISSIONER IMAMURA: |1 do.

MR. KEARLEY: Okay. Just to the right of that we have

the fence creating, there®"s so many of these RF-1 where trash
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cones are just sort of flung around the alley, that we wanted to
create an area for trash, for recycling and trash, et cetera. So
we have the fence enclosing that area but then that still allows
for the neighboring property to access their garage.

ZC COMMISSIONER IMAMURA: Okay.

I"m looking to my left just because 1"ve got another
screen here. It just looks on plan south of that, and 1t"s
difficult to tell just because of the 1 guess either the line
way or the way it"s drawn, | couldn®t distinguish that from the
property line but 1 understand what you"re trying to get at now.

MR. KEARLEY: The fence line has, and in the overlap
with the property, so the fence line has little Xs in it and then
the property line is dashed.

ZC COMMISSIONER IMAMURA: I see that, and I think, 1
see that now.

MR. KEARLEY: Okay.

ZC COMMISSIONER IMAMURA: I guess to the question about
the accessory unit.

MR. KEARLEY: It"s not an accessory unit, It"s an
accessory structure but it is not another unit. We are limited
to three units and that"s what we"re staying for, but you have
so many people these days that are working from home or might
have an aging parent that want to live iIn your home, that the
accessory structure is a matter-of-right and it has no cooking.

It has no kitchen iIn it.
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ZC COMMISSIONER IMAMURA: And is there an agreement or

anything that"s been signed to that effect that these will not
be converted into kitchenettes?

MR. KEARLEY: If you go to the next page. Let"s go

through that. We were having 1t as part of the record. Keep

going.

Next.

Can we go to the next?

Next.

Next.

So we do put no kitchen in there. You can see that"s
part of the record and typically when you go to permit for this
with DOB, you have a covenant that this will not be a unit and
the owners are 100 percent on board for that. Whatever is
required, you can have that in the summary order or the full
order, but it is not an additional unit. But, again, it is a
matter-of-right per zoning regulations to have an accessory
structure as long as you have the required rear yard, which we
do, and the first floor is assigned to the cellar unit and the
second floor is assigned to the first floor unit.

ZC COMMISSIONER IMAMURA: Thank you, Mr. Kearley. 1
understand that.

(Pause.)

CHAIRPERSON HILL: 1t looks like 1 lost Dr. Imamura.

I thought he was thinking. Maybe I lost him. I was able to
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reach him on my computer on the break, it actually works. Okay.
Let me go ahead. We®"ll come back to Dr. Imamura. Can

you drop that (indiscernible) --

COMMISSIONER JOHN: Mr. Chairman, before --

CHAIRPERSON HILL: Oh, sorry. That"s okay.

COMMISSIONER JOHN: Before we move on | had a question
about the access to the two levels of the accessory structure.

CHAIRPERSON HILL: You want to go back to that slide,
please, Mr. Young? Great. Go ahead.

COMMISSIONER JOHN: So the two spaces would have their
own access?

MR. KEARLEY: Yes. |If you look at the bottom of the
page, which is the first floor of that, proposed first floor, you
can see the door which is accessed from that side yard and then
there®s a stair. So when you look at the upper part of the page
the proposed second floor, there®s a stair that brings you to a
landing and then directly into the accessory, second floor of the
accessory structure. So there"s two independent entrances for
that.

COMMISSIONER JOHN: Okay. Thank you.

MR. KEARLEY: Uh-huh.

ZC COMMISSIONER IMAMURA: Mr. Chairman, I think I have
some connectivity issues and wasn®"t able to hear Mr. Kearley"s
response about the additional elevations for the accessory

structure.
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CHAIRPERSON HILL: Mr. Kearley, 1 think you were, |
think you were where you were saying that you"re going to label
it no kitchen and when you go to DOB they record a covenant or
something. 1 guess could you repeat all that? Is that what you
meant, Dr. Imamura?

ZC COMMISSIONER IMAMURA: No. I heard all that. My
question was the additional elevations for the accessory
structure. Looks like we"ve only got one proposed ADU rear yard
elevation.

MR. KEARLEY: That was what we have right now in the
presentation. We don"t have the additional elevations.

ZC COMMISSIONER IMAMURA: I"d like to see the
additional elevations.

CHAIRPERSON HILL: Okay.

I don"t know. Mr. Kearley, do you have any of those
in the exhibits?

MR. KEARLEY: We don"t have those iIn the remaining,
when you look at the elevation from the parking it"s a blank wall
because we don"t have windows or doors on that side. But we can
provide these as soon as tomorrow, but I do not have them in the
presentation.

CHAIRPERSON HILL: Okay. Okay. Well it looks like
it"s something that Dr. Imamura would like to see, so if you can
make a note of that and then, okay. Let"s see.

Do my Board have any further questions of the Applicant
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at this point?

(No response.)

CHAIRPERSON HILL: Okay. Commissioner, can you hear
me?

ANC COMMISSIONER ROBLIN: Yes.

CHAIRPERSON HILL: Commissioner Roblin, welcome back.

IT you, I mean, 1f you know we®"ll now take your
testimony and hear what the ANC has to offer, but do you have
any questions of Mr. Kearley?

ANC COMMISSIONER ROBLIN: No.

CHAIRPERSON HILL: Okay. Okay.

Commissioner, would you like to go ahead and give us
your presentation?

ANC COMMISSIONER ROBLIN: Yes. Thank you. 1 appreciate
that. Hello everybody, and thanks for your attention. [I"m Anna
Roblin, ANC 5D03, the Commissioner for the Single Member
District.

The community 1is basically united 100 percent in
opposition against this development. They feel very strongly
that three-unit developments are destroying their neighborhood.
I know that a handful of neighbors sent in letters and you can
see there is a strong consensus.

They feel that putting three-unit buildings in their
single family neighborhood destroys the neighborhood, i1t degrades

the character and spirit of the neighborhood and 1 believe that"s

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

59
true. The neighborhood will become much more transient with each
new multi-unit building and people just don"t care the way they
do 1n a single family neighborhood.

I believe some of the three-unit buildings on the block
are being used for Airbnbs and 1 think that started, at least
for one of them, immediately after i1ts construction.

You can"t blame residents for wanting to preserve their
community the way 1t iIs. They don"t want their neighborhood
turned Into a place of very small ultra expensive units that
caters to the wealthy and which very few people from Trinidad can
afford.

Trinidad is not a wealthy neighborhood, so neighbors
who have been here for years will not be able to afford these
units and this i1s also how people who have lived in Trinidad
their whole life end up being forced out of their neighborhood
because i1t has become ultra expensive as has everywhere in D.C.
now. You basically can"t buy for less than a million anywhere
in D.C. That has eliminated a whole lot of people who are not
wealthy from buying. More street neighbors told me that they see
their neighborhood disintegrating more every time another three-
unit building is constructed. After a while at this rate of
gentrification it will become a neighborhood that"s no longer a
single family neighborhood.

Another very big factor why 5D voted against this 1is

because Mr. Abdulselam, who lives next door in 1152, has a garage
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that lies partially on the property of 1154. The Applicant failed
to put into writing sufficient protective mechanisms for this
neighbor although we had requested they do so strongly in our COW
meeting, our Committee of the Whole meeting. Because of this
lack of protection, 1f the new owners decide they want Mr.
Abdullselam to remove the garage which would be within their rights
to do without any written protection, he would probably have to
pay thousands of dollars to remove the structure. A Tew
Commissioners voted against the project mentioning Mr.
Abdulselam®s predicament as their reason and 1 don"t think iIt"s
fair to let this happen to him. He cannot be reached, but 1
believe that"s basically beside the point.

I believe that it"s not In the job description of the
members of this Board to consider destructive gentrification
issues as part of your decision making process. Many residents
I spoke to thought that those considerations were a part of your
process and that"s because gentrification is a very, very harmful
thing to neighborhoods which should never be minimized. 1 don"t
know iIf 1t"s just the political climate that controls what issues
are taken into consideration by you, but 1 hope that maybe at
some point you would consider taking gentrification issues into
consideration and base some of your decisions on them because
they are real and they are destroying neighborhoods.

Thank you so much for hearing me. So I ask the Board

not to support this construction which everyone in the
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neighborhood i1s against and which will leave Mr. Abdulselam In a
very bad situation. Thank you very much for your time and
attention.

CHAIRPERSON HILL: Thank you, Commissioner, and thank
you for taking the time to actually write all that and give a
good presentation to us. | appreciate that.

It"s [Arusalem], Mr. [Arusalem] is the neighbor?

ANC COMMISSIONER ROBLIN: I think 1t"s Abdulselam A-B-
D-U-L-S-E-L-A-M.

CHAIRPERSON HILL: Okay. Okay.

Does the Board have any questions for the Commissioner?

(No response.)

CHAIRPERSON HILL: Commissioner, if you can, like, 1|
don®"t know. My secretary just let me know that we don"t have a
specific letter authorizing you as the ANC representative, but 1
think we"re going to have some things needed in the record anyway
so if you could put that in the record, that"d be helpful.

ANC COMMISSIONER ROBLIN: A letter authorizing me as
the ANC?

CHAIRPERSON HILL: The representative for the, yeah,
the ANC.

ANC COMMISSIONER ROBLIN: Okay.

CHAIRPERSON HILL: It"s a pretty common letter and the
Office of Zoning, if you reach out to them or, Madam Secretary,

can you just reach out to the Commissioner and give her a sample
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of what we need.

ANC COMMISSIONER ROBLIN: Thank you so much.

MS. MEHLERT: Yes, I can follow up.

CHAIRPERSON HILL: Okay. Great. Thank you. Thank
you, Commissioner.

Okay. Now, 1"m sorry. Did the Board have any questions
for the Commissioner?

(No response.)

CHAIRPERSON HILL: Okay, Mr. Kearley, do you have any
questions for the Commissioner?

MR. KEARLEY: No questions. 1 just have maybe a couple
of clarifications that --

CHAIRPERSON HILL: Mr. Kearley, if you have any
rebuttal you can do it at the end.

MR. KEARLEY: Okay. No problem.

CHAIRPERSON HILL: Let me see. Can 1 hear from the
Office of Planning?

MS. BROWN-ROBERTS: Good morning, Mr. Chairman and
members of the BZA. Maxine Brown-Roberts from the Office of
Planning.

As stated in our supplemental report, OP has concerns
regarding the configuration of the spaces in the accessory
structure that they could be easily to function as separate units.
Each floor has its own kitchen, TfTull bathroom, laundry, HVAC

systems so that would enable them to function independently of
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the units i1n the principal buildings. It is my understanding
that these will be sold as condominiums.

Our second issue iIs that the existing structure to be
converted i1s on a tax lot which has a different size and
configuration from the underlying record lot that will have to
be converted to a record lot which Is a subdivision process to
allow any new construction on the lot.

Further, Subtitle C, 303.4 states that each new lot
being created and used occupied by an apartment shall have a
street frontage measuring along the street line for a distance
of 30 feet. This lot has 18 feet and even when converted to a
record lot would have 18 feet. Therefore, a variance is needed
to meet the criteria and that relief has not been requested.

IT the BZA has no concerns with those issues, then OP
will recommend an approval of the requested special exception for
the rear yard extension and the apartment conversion subject to
a condition that the accessory building is not permitted to be
used or converted to independent dwelling units and that revised
plans be filed to the record to show these spaces reconfigured
to ensure that no, that they would not function as iIndependent
units. This condition is iIntended to ensure that the proposal
IS consistent with the intent of the RF-1 zone.

Thank you, Mr. Chairman, and 1I*m available for
questions.

CHAIRPERSON HILL: Okay.
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Ms. Brown-Roberts, this one oddly always kind of at
times confuses me. In Subtitle X, 901 1t says will be 1n harmony
with the general purpose and intent of the zoning regulations.
Forget about the 30 feet thing for a second. Can you explain to
me again how this will be In harmony with the general purpose
and intent of the zoning regulations iIn terms of converting it
to a three-unit apartment house.

MS. BROWN-ROBERTS: It, let"s see here. Sorry. It
says the building, for the conversion, It says the building to
be converted or expanded has been in existence at the time the
Department of Regulatory Affairs accepts a completed building
permit. So this building was constructed in 1909 so | think that
it would meet that requirement.

It talks about a fourth dwelling unit, in this case
it"s three dwelling units and that there should be a minimum of
900 square feet of land area. This lot is | think 28, over 28,000
and 27,000 square feet is the minimum which they meet. So 1
think they would meet that requirement, and also what"s outlined
in Subtitle X that they, 1™m sorry, that it would be in harmony
with general purpose.

So the subject property is in the RF-1 zone which was
special exception reviewed, a proposal of conversions more than
two units provided and so I think they meet those requirements,
and they will not adversely affect the light and air to adjacent

properties.
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CHAIRPERSON HILL: Okay. Thanks.

111 let my Board ask some questions in a second but,
Mr. Kearley, just real quick. You know, you heard everything now
that Office of Planning is saying, right? And that we wouldn™t
be approving a project, like, we would be approving the relief
that"s being requested, right? And so what are your comments
concerning what the Office of Planning has just said?

MR. KEARLEY: On two issues, one the 30 foot rule and
the 18 being provided. We understand that and 1If we need to get
additional relief, we will. But we have already requested that
this be converted to a record lot so by the time that DOB reviews
the application 1t"1l be a record lot at 18 feet. So, and I ve
conferred with our zoning attorneys on this and we"re fTairly
comfortable that we would meet the criteria when it"s submitted
for the permit application, but we understand we"re asking only
for relief from the ten yard rule and the three-unit conversion.

As to the kitchen, Maxine, after we talked to you 1
actually re-noted the drawings and have specifically put in there
no kitchen. So we will not have a kitchen in the accessory
structure and we"re happy to have a covenant or any other
information that"s required by DOB that this will not be converted
to a three-unit, converted to an additional unit.

CHAIRPERSON HILL: Okay. |If everybody can just mute
except for Mr. Kearley. Let"s see.

Commissioner, do you have any questions for the Office
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of Planning?

ANC COMMISSIONER ROBLIN: No.

CHAIRPERSON HILL: Okay. All right. All right.

My fellow Board members, do you all have any questions
for anybody?

ANC COMMISSIONER ROBLIN: Actually, maybe 1 do.

CHAIRPERSON HILL: Okay. Go ahead, Commissioner.

ANC COMMISSIONER ROBLIN: Thanks.

So how can i1t be guaranteed that, can it be guaranteed
that there won"t be, | mean maybe this doesn®"t make any sense,
that there won"t be a kitchen but you said that there won"t be a
kitchen?

MR. KEARLEY: We"ve put in the drawings that there
won"t be a kitchen. We will put that in the permit drawings.
Anyone could add a kitchen illegally to any room in their house
down the road. We can only abide by the zoning regulations and
the Code, and we will not be adding a kitchen to this.

So I don*"t know how else to do it. We were happy to
have a covenant which would be, which extends to any future owners
that they will not be allowed to have a kitchen by law, but anyone
in the city that has a cellar can add a kitchen i1f they choose
to break the law. We will not be doing that and we will not have
a kitchen.

ANC COMMISSIONER ROBLIN: Okay. Thanks.

CHAIRPERSON HILL: Thanks, Commissioner.
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Okay. All right.

Mr. Kearley, I can"t, remember what we"ve done iIn the
past in certain areas with this. Like, I totally understand what
you"re saying and I don"t know where I am with this also but,
like, we have, like, when people put a washer/dryer in i1t that"s
where we, at one point 1 remember there was, like, you know, we
were concerned, right? Or, like, you know, when there was even,
I don"t remember, | have to look back and see iIn terms of, like,
what started to make the Board uncomfortable with whether or not
it would actually be used as another dwelling unit. But I"m kind
of just talking out loud, so.

MR. KEARLEY: 1In the past I know I"ve actually presented
a number of these with accessory structures. The covenant is the
legal document that you will not be able to convert this to a
separate unit and we"re happy to provide that during the
permitting process and we"re happy for the BZA to have that as a
stipulation that we do that. The reason we have the washer and
dryer is because it"s not engaged with the primary structure. So
if someone has that for a bedroom which they have a matter-of-
right to do that they can wash their clothes or whatnot. So if
iIt"s an artist studio, 1T 1t"s someone®s aging parent lives iIn
that and they need to use a washer and dryer, they don"t have to
walk across the rear yard.

CHAIRPERSON HILL: Mr. Kearley, I got it. 1 like 1it.

That"s not what 1*m, you know --
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MR. KEARLEY: The covenant i1s, has been always what has
been binding by DOB that we have to do that and that"s a legal
document that extends to any owner in the future, that they will
not convert this to another unit.

CHAIRPERSON HILL: 1 got you, Mr. Kearley.

MR. KEARLEY: Yes.

CHAIRPERSON HILL: Okay - Go ahead, hold on. Dr.
Imamura first and then Vice Chair Blake.

ZC COMMISSIONER IMAMURA: Thank you, Mr. Chairman.

Ms. Brown-Roberts, is there any other properties along
Morse Street other than, 1 think it"s 1151, that have also done
three-unit conversion?

MS. BROWN-ROBERTS: I think I noticed there were two
buildings along that street of that type of conversions.

ZC COMMISSIONER IMAMURA: Thank you.

CHAIRPERSON HILL: Okay. Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yeah. I just wanted to
clarify. | think Dr. Imamura got this question earlier.

The elevation from the alley would have no entrances
or anything of that to either unit. 1 just wanted to clarify
that. |1 think having the elevation in the record would be helpful
to make it clear the access to that.

And also will these two units will be titled and deeded
with the units, they will be clearly deeded to those units,

correct?
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MR. KEARLEY: It will be in the by-laws of the condos
that that will be part of the cellar unit on the first floor and
the first floor unit will have the second floor. So, yes, 1t"ll
be 1n the by-laws of the condo that they"re associated with those
particular units.

There are no doors entering into those units from the
facade facing the alley. So you have to go through the rear yard
or the side yard. The rear yard for the second floor of the
accessory structure and the side yard for the access to the first
floor of the accessory structure. But there are no doors on the
alley.

VICE CHAIRPERSON BLAKE: Is there an entrance to the
yard from the alley?

MR. KEARLEY: Well, there®s parking in the rear and
then there is a walkway that allows you to get from the parking
to the accessory structure or the rear of the property.

VICE CHAIRPERSON BLAKE: Okay. So I could enter from
the alley to the properties? | wouldn®"t have to go through the
main dwelling unit to get to it?

MR. KEARLEY: That"s correct.

VICE CHAIRPERSON BLAKE: Okay. Thank you.

MR. KEARLEY: And, again, just, 1 know everyone®"s, and
I"ve said it a number of times, that accessory structure if we
do the covenant and designhate that as part of the units iIs a

matter-of-right.
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CHAIRPERSON HILL: Okay.

Anyone else before 1 move on to witnesses?

VICE CHAIRPERSON BLAKE: Yes. One other question.

How would you effect that, I mean, I don"t think it"s
necessarily within our purview, but how would you effect that
easement for the concerns mentioned by the ANC?

MR. KEARLEY: So I think, 1 do not think that the
property owners, the current property owners or future property
owners at 1154, the property in question here, will have the
right to demo that part of the garage i1If that®"s the question.
That has been there for more years that they have basically a
implied easement to have the garage there.

So, you know, when Anna said that there®s a possibility
that someone in the future could tear it down at great cost to
that owner, I don"t believe that is true because of this implied
easement because of the length of time that it"s been encroached
on the property and we are happy to have that as part of the
permit application and as part of the by-laws to the condo, and
we mentioned that on numerous occasions to the ANC that we would
have that. We don"t have the by-laws written yet so we can"t
include them at this point. This is a legal issue, but we would
be happy to document that as required by DOB or anyone else that
that access would be continuing.

VICE CHAIRPERSON BLAKE: Thank you very much.

Mr. Chair, 1 have a question for the ANC.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R B BB R R
a A W N P O © ® N O 0 A W N R O

71

CHAIRPERSON HILL: Okay.

VICE CHAIRPERSON BLAKE: The question is this. Given
what he just said about the 1tem 2 on your report. 1°d be curious
to know how would that influence, iIn your opinion, | guess you
really can"t answer the question, but might that influence the
position of the ANC or is the ANC very much concerned with the
third unit?

ANC COMMISSIONER ROBLIN: No. Several people voted
against i1t because of the garage situation and we had really
asked for something in writing and it wasn"t provided, and 1
really am not sure how legally true it iIs that just because it
was there for a long time that if it was taken to court, it would
be found to be, you know, okay to be there and not be allowed to
be torn down. 1°"m not sure how that would hold up In court.

VICE CHAIRPERSON BLAKE: Would you, if there were a
written agreement hint at this point, would that be acceptable
do you think to the ANC?

ANC COMMISSIONER ROBLIN: 1t"s definitely possible.

VICE CHAIRPERSON BLAKE: Okay.

ANC COMMISSIONER ROBLIN: The three units were also
very big why we opposed, but several Commissioners stated the
garage as one of the biggest factors or the biggest factor. So
I think i1t might come out even or it could go one way or the
other.

VICE CHAIRPERSON BLAKE: Okay, Commissioner.
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One of our issues is we need to focus on the legally
relevant criteria that"s, of iIssues or concerns that are raised
by the ANC. So i1n this particular instance, the regulations do
allow for a dwelling unit of this sort, three units, rather that"s
in the main unit without the accessory property or it is really
through a special exception permitted unless as we"ve talked
about, and other things there, 1T we find that 1t does Impede on
the neighboring properties, right, adversely iImpact the
neighboring properties.

So other than the neighborhood character, are there
some issues that were raised that are relevant to this particular
discussion that we might address?

ANC COMMISSIONER ROBLIN: 1"m not sure exactly what you
mean, 1"m sorry.

VICE CHAIRPERSON BLAKE: Your testimony really did
focus on political elements of regentrification and the impact
it has on the community which we are totally sympathetic I"ve no
doubt. But I"'m trying to understand for our ability to provide
great weight to this ANC commentary, we just need to have
something that really deals with the legally relevant issues for
this decision.

ANC COMMISSIONER ROBLIN: Yeah. Well, 1 think that the
garage ought to be legally relevant and 1"m not sure if it is,
but 1 don"t know what else there is besides the three units and

the garage that would be, yeah. | mean, the accessory unit 1is,
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you know, with the kitchen an issue, but as long as i1t Is assured,
you know, It just needs to be assured and, like you said, they
could do anything with it i1llegally. But --

CHAIRPERSON HILL: Okay.

ANC COMMISSIONER ROBLIN: Yeah.

CHAIRPERSON HILL: Thanks, Commissioner. Sorry?

VICE CHAIRPERSON BLAKE: No, I"m done. Thank you very
much, Mr. Chair.

CHAIRPERSON HILL: Okay.

Mr. Young, is there anyone here wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay. All right.

So, Mr. Kearley, | guess what the Board has asked for
now is they"d first like to see the elevations of the accessory
unit, right? That"s No. 1. Commissioner Roblin, if you could,
staff®"s going to reach out to you and get a letter concerning
your representing the ANC for this case and if you could put that
into the record that also would be helpful.

Then 1 guess, and this is where 1 don®"t know, Mr.
Kearley, what you can put in there that might make the Board feel
more comfortable, again, about, like, the covenant that you"re
talking about for those two accessory, you know, the accessory
unit, I'm sorry, and then also the easement. Like, you know,
something that you can put in the record that might make the

Board comfortable about granting this application, right? And
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what we"re not, and I know, I mean, clear about this i1s that iIf
we do grant this, we"re granting the relief that"s being requested
which 1s, again, the conversion to the three-unit apartment house
and then the rear wall, right?

And so the letter in support is from the, right, i1t was
the property -- 1t"s the property that doesn"t have the garage
issue, right? Okay? And so that®"s the one that 1 would kind of
be most concerned about In terms of shading, right, and shadowing
or anything like that. But you didn®"t give us a shadow study,
and we"re not asking for one | guess, right?

MR. KEARLEY: We actually did submit a shadow study.

CHAIRPERSON HILL: Oh, then maybe 1 missed it. Where
was 1t?

MR. KEARLEY: We put that in quite a while ago and it
shows that there®"s no additional shade. Because the, 1 also want
to be clear it"s being called an accessory unit. It is not an
accessory unit, it"s an accessory structure which Is a matter-
of-right. So any, we typically do the shadow studies showing the
matter-of-right in comparison to the proposed.

CHAIRPERSON HILL: You know which, do you know which
exhibit 1t"s in, Mr. Kearley?

ZC COMMISSIONER IMAMURA: Mr. Kearley, sorry to
interrupt here but your drawings actually show it as an accessory
unit, so then perhaps you need to modify those drawings.

MR. KEARLEY: Okay. We will do that if needed, and we
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will also, are happy to add all the elevations. So i1f this gets
pushed for decision, let"s say a week, two weeks, we can have
all that information and clarification done by the end of this
week and re-submit 1t. We would also be happy to put iIn there
in the drawings and document that this will not be permitted
without the covenant that clearly communicates that it will not
be used at any time for an additional unit.

CHAIRPERSON HILL: Mr. Kearley, where was the shadow
study?

MR. KEARLEY: 1 can go into ISIS and tell you which
part of it is, if you would like me to.

CHAIRPERSON HILL: Yes, my Board members can tell me,
Il can"t --

ZC COMMISSIONER IMAMURA: Exhibit 9.

MS. MEHLERT: Exhibit 9, yeah.

CHAIRPERSON HILL: Thank you.

MR. KEARLEY: Okay. So I don"t need to do that then.
You can bring it up and 1 can explain it and show you where the --

CHAIRPERSON HILL: Yeah, 1 can see it.

MR. KEARLEY: But since the accessory structure is a
matter-of-right, there®s no additional shade or shadow cast from
the accessory structure from the matter-of-right to the proposed
because that iIs a matter-of-right addition to the property, and
there®s some very minor, you know, we"re talking six inches to a

foot on a couple of areas iIn the shadow study from the matter-
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of-right to what we"re proposing.

So 1t"s almost non-existent, any additional shadow or
shade and just also most of that i1s happening at 1156 Morse
Street and they gave us a letter of support. So they"re
supporting the project.

CHAIRPERSON HILL: Yeah, Mr. Kearley. 1"m just taking
a look at the shadow study.

MR. KEARLEY: Okay.

CHAIRPERSON HILL: -- because | missed 1t.

MR. KEARLEY: No problem.

CHAIRPERSON HILL: Okay. All right.

MR. KEARLEY: And 1 would be happy to add notes that,
regarding the garage access and add notes about the covenant to
the BZA drawings and submit that, you know, If you needed a week
or two to get that information.

CHAIRPERSON HILL: Yes, Mr. Kerley, Dr. Imamura just
nodded yes for that, right? 1 mean, 1 think it"s pretty clear
what the Board is concerned about, right? And so, like, you
know, if, again, you know, somehow making us feel good about this
accessory, whatever you want to call it, okay, right? And that
it"s not going to be used or how It"s not going to be used, right?

And, Mr. Akan, another thing is, like, 1 don"t know,
did you go to the ANC meeting, Mr. Akan?

MR. AKAN: Uh-huh. Definitely, yes.

CHAIRPERSON HILL: Okay. Great.
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So you“ve been involved. So that, again, i1f you think
you can somehow get approval from the ANC that would help your
project tremendously, right? And i1f you think that, like, and I
don"t know, 1"m just letting you know, right? And it would save
you a tremendous amount of time actually on your side if you
think, 1f there was any way, | mean, If the three units iIs the
problem and there®s no way you can get around the three units,
then there®s no point then | guess trying again with the ANC.
But 1f you thought that, you know, you could get whatever you
could get and this garage, 1"m sorry, the accessory unit, then
you might want to try again with the ANC.

MR. AKAN: Yes, well, maybe not to get into too much
of the details, we originally actually got rid of the accessory
structure with, you know, then we were dealing with the ANC we
actually took it away and we gave significant concessions and all
of a sudden we still got the disapproval. So that®"s when we
actually reverted back to our original plan because, you know,
we made concessions. We said we weren"t going to build the
additional, you know, the accessory structure and then we gave
other concessions on top of then when we got into the ANC warding,
all of the concessions that we have given just basically for some
reason jJust turned back against us jJust because i1t was three
units and the garage issue, the neighbor®s garage.

But 1 want to make sure that we understand that it"s,

you know, any of you can correct me if I"m wrong but this is a
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legal i1ssue, not an ANC or a zoning problem, 1f I"m not mistaken.
Because we repetitively said we"re going to give them an easement
and we tried to do this since we bought the property. We"re
trying to get a hold of him, we said 1t multiple times we have
no intention to take down his garage and we will do whatever we
need to to, you know, let him legally continue to use his garage
and we will put 1t In —-

CHAIRPERSON HILL: Yeah, Mr. Akan, I got 1t. 1 know,
and 1 know I can sense the process with you, right? You have to
understand also this is the first time it"s getting to us, right?

MR. AKAN: Yes, yes.

CHAIRPERSON HILL: So that"s why we"re hearing all
about this, right? And also it"s helpful to know that you tried
to do whatever you tried to do and you, you know, tried to change
the drawings to do whatever you could try to do, right? 1 mean,
again, your architect is correct, you"re here just for two issues,
okay, and that"s again the rear, I"m sorry, the ten foot rule
and the conversion, okay, to the three units, right?

MR. AKAN: Yeah.

CHAIRPERSON HILL: And so other things that the Board
might find concerning still aren"t thing that are currently on
the table that the Board wants to hear and see about, okay?

So, Mr. Kearley, if you again want to go ahead and put
whatever you think you can put iIn there, covenant, by-laws,

whatever, about that accessory unit or accessory, Yyou know,
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change the thing so it doesn"t say accessory unit, right? Change
the drawings so that Dr. Imamura, who Is an architect by the way,
right? He"s the one who"s, like, nodding his head. So, like,
architect to architect do what you need to do, okay? Right?

And then, yes, then, you know, so make us feel better
about the whole kitchen, washer/dryer thing, whatever, right?
Make us feel better about that. 1 see the shadow studies and,
oh, and 1"m sorry, the elevations and then the Commissioner 1is
going to give us the letter and then 1 guess that"s i1t. 1 mean,
yeah.

And, Mr. Akan, I*m sorry. Like, 1 keep mentioning this
because, like, you know, there are from a timing standpoint for
your project one way or the other, it does create more limitations
in terms of not having ANC support, right? And so that"s why if
the calculus gets thrown in some way that you can do that, good,
right? But if not, fine.

MR. KEARLEY: Yes. Can 1 just throw something in?

CHAIRPERSON HILL: Oh, sure. Go ahead, Mr. Kearley.

MR. KEARLEY: 1°m going to make those changes to the
drawings. We"re going to add in all the notes to those drawings
regarding the covenant, regarding no kitchen, no accessory unit.
All of that, we"re going to add the elevations. We"re going to
have everything done this week and we can send it to the ANC on
Monday. If they want to reconsider their vote we would be happy

to have that input for them, and then 1If we push the vote from
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BZA a couple of weeks we would have that information in the
drawings and part of the documents that are approved or
disapproved by BZA, depending on what the vote would be. So we
can get everything to all parties by Monday and if Anna wants to
talk to the ANC about --

CHAIRPERSON HILL: Mr. Kearley, 1°d go with --

MR. KEARLEY: -- (indiscernible) would do.

CHAIRPERSON HILL: 1°d go with Commissioner Roblin just
so, you know, instead of the Anna. I get confused as to who
you"re speaking to.

MR. KEARLEY: Okay. Commissioner Roblin.

CHAIRPERSON HILL: Right.

MR. KEARLEY: Then we will have everything to everyone
no later than Monday.

CHAIRPERSON HILL: Okay. That"s fine. 1"m trying to
help, this day is going to go way long, you guys, just to let
you know because 1°ve got a 2:30.

Go ahead, Ms. John.

COMMISSIONER JOHN: So 1 wanted to ask Mr. Kearley a
question about the record lot tax lot issue.

Typically when I1"ve seen these cases and they fell
through quickly, the two lots are the same, they®"re the same
dimension and according to the Office of Planning®s report,
they"re not the same. So to meet the record lot requirement you

would need a variance at some point. Now, I know this is a self-
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certified application but I was just curious to know why your
lawyer thought you would not need relief.

MR. KEARLEY: The reason why the lawyer said it would
not need relief, and I will revisit this, iIs because 1t"s a timing
issue and i1ndependent. We have applied for the record lot
through, as a single family home. We applied for it months ago
and we have not submitted a building permit application and we
have not had the review for the building permit application. So
when we do, we will have this converted to a record lot and then
we would not need to abide by that 30 foot rule.

It"s an issue of timing because 1If we have, if we go
to the building permit application, if we submit the building
permit application and we do not have it converted to a record
lot then, yes, we would be required to meet the 30 foot frontage.
But we will have the record lot established prior to submitting
a building permit and then we do not need to meet the 30 foot
requirement. It"s an issue of timing.

COMMISSIONER JOHN: So that"s confusing to me because
right now you®"re asking us to approve a conversion and it seems
to me that directly call into require compliance with C-303.4.
But, I mean, 1™"m happy to --

MR. KEARLEY: Another issue was the understanding 1in
that 30 foot it says for a new lot. So even though this is a
conversion from a tax to a record lot, the lot was established

in 1909 when they built the house so it is not a new lot that
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requires, 1t"s a conversion from a tax lot to a record lot. So
if you read that, and this would have to be a conversation with
Maxine and an attorney I don"t, but the conversation --

COMMISSIONER JOHN: Ms. Brown-Roberts? Ms. Brown-
Roberts, uh-huh.

MR. KEARLEY: Maxine, excuse me, Brown-Roberts, and if
we have to, so i1t"s something where, i1t"s something for the --
and 1 don"t know enough about 1t. 1"m going off that we shouldn®t
need relief as this i1s, we"ll have the record lot established and
it"s not a new lot. 1It"s a existing lot that®s being converted.

COMMISSIONER JOHN: Okay. So that"s a fair point and --

MR. KEARLEY: It doesn"t say a record lot. It says a
new lot. |If it said it had to be a record lot, then that would
be, I would understand that but this is not a new lot.

COMMISSIONER JOHN: Okay. 1 mean, I1*1l1 accept your,
but 1 hear your (indiscernible).

MR. KEARLEY: And we understand 100 percent that we"re
only asking for relief for those two things and if it"s determined
by the Zoning Administrator and we"re in permit for that, then
we understand that. But at this point, we"re only asking for
those two areas of relief and since this is self-certification,
iT we need more relief down the road that it"s determined in the
permit review, then we will get that relief. We will ask for
that relief.

COMMISSIONER JOHN: I understand that, Mr. Kearley, and
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I, you raised the distinction between how the terms new lot and
record lot are used iIn the regulations. We"ve come up on this
before and i1t i1s something 1 would have to look at again. But
just of note that i1t"s the BZA that interprets the regulations.

MR. KEARLEY: Sure. But i1t, yeah.

COMMISSIONER JOHN: And so, and so at some point we
would have to address C-303.4 and i1t"s fine that you have decided
to run the risk of having to come back to the Board and wait
again to have this reviewed. So just (indiscernible).

MR. KEARLEY: I appreciate your, 1 appreciate your
comments on this and | just want to one final thing. It"s the
zoning regulations say when a lot is created. It doesn"t say
when it is converted to a record lot. If it said when 1t was
converted to a record lot I would understand that. But the lot
was created over 100 years ago.

CHAIRPERSON HILL: Mr. Kearley, hold on one second.

Vice Chair John, I mean Vice Chair Blake --
COMMISSIONER JOHN: No, I don"t need to have a
discussion about that again. 1 mean, for my purpose I will review

the regulations. We probably won®"t decide today and it is a
self-certified application. We don®"t even have to have this
discussion.

CHAIRPERSON HILL: Yeah, I know. Vice Chair John, I™m
sorry. | mean to say Vice Chair Blake.

COMMISSIONER JOHN: Vice Chair Blake.
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CHAIRPERSON HILL: I just got so, 1 just got so --

VICE CHAIRPERSON BLAKE: I feel like, 1t does sound
strange.

CHAIRPERSON HILL: I"ve just gotten so used to the

whole thing, so.

Vice Chair Blake, you had a question.

VICE CHAIRPERSON BLAKE: Yeah, 1 had one comment
actually to follow up on one of Vice Chair John"s comments and
that was when you read 304, 303.4, it does state each new lot
being created to be used and occupied by an apartment house. And
I think that you"re absolutely right, timing is important in this
but also the intent may also be a factor as you play into this.

So if the intent is to do it, 1 agree with you when
you filed it it was for a house. But for the intent is not for
that, so the intent would be for an apartment building based on
that definition. So I mean that"s something else to think about.
It"s just that, you know, and again it"s the pure wording. 1
agree with you. 1 looked at the issue of record lot versus lot
and you"re right, the word is lot, it"s not record lot and it
was a lot. It wasn™t this lot and wasn®t the exact same lot. So
it was actually a larger lot and this is a sub-part of it.

But all that will be figured out and it"s the Zoning
Administrator®s issue to deal with that. We have to deal with
the question you put before us and you deserve an answer for what

you“"ve asked us to do. So that"s it, Mr. Chair.
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CHAIRPERSON HILL: Okay. Great. Thanks.

And, 1t"s so funny. Mr. Akan, 1 know this has been a
long process. 1 just don"t want it to get any longer, right?
And so, you know, you"re just trying to get to wherever you"re
trying to get to and this has also been a good discussion for
us.

So, Mr. Kearley, you got everything the Board is
looking for, correct?

MR. KEARLEY: Correct, and we will have everything
revised and ready no later than Monday.

CHAIRPERSON HILL: No, that"s great.

I mean, Commissioner, when does your ANC meet?

ANC COMMISSIONER ROBLIN: In March 11th.

CHAIRPERSON HILL: On March 11th. Okay.

So what they®"re saying, Commissioner, is that if you
want to take a look at whatever their submissions are on Monday
the 3rd and if you have any reason that you want them to come
back again on the 11th, you can go ahead and do that, right?

ANC COMMISSIONER ROBLIN: Well, we had invited them
originally for our March meeting, but they wanted an emergency
meeting and we didn"t accept that. So, but 1711 talk to the ANC
and 1if you all want to be added to the calendar in March I™m
pretty sure we can do that, but I have to check with the chair.

CHAIRPERSON HILL: Okay. Anyway you all can discuss

that amongst yourselves because either way, 1™m just trying to
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think when we would, so do you guys want to come -- look at my
Board. Do you all want to come back for a decision again or do
you need to talk to people?

MR. KEARLEY: Once we submit the revised drawings, |1
think we would like to come back for a decision.

CHAIRPERSON HILL: Mr. Kearley, 1 like you. 1 wasn"t
asking you. | was asking my Board whether they --

MR. KEARLEY: Oh.

CHAIRPERSON HILL: -- do they have any questions for
you. You don"t have to decide yes right now. So my fellow Board
members, do you all need anything in terms of having a discussion
or can we just make a decision on, let"s say, the 12th?

ZC COMMISSIONER IMAMURA: Just a decision.

CHAIRPERSON HILL: Who just said that?

COMMISSIONER JOHN: Just the decision is fine.

CHAIRPERSON HILL: Okay. Fine.

So 1°11 tell you what. 171l go ahead and if you all,
SO you guys go ahead and give us your iInformation by the 3rd,
okay? We®"ll put you on for a decision on the 12th, okay? And
if you actually do go with the ANC on the 11th and something
happens and you want us to postpone because there might be some
new information, let us know. Okay, Mr. Kearley?

MR. KEARLEY: Got it.

CHAIRPERSON HILL: Okay. Great. All right.

Well, this has been long. Okay. Commissioner, thank
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you so much for the time and I1"m going to close this hearing and
the record except for what was requested and the dates requested.

Madam Secretary, does all that sound good to you?

MS. MEHLERT: So when did you want the ANC"s
authorization? They also have seven days if the ANC wants to
submit something authorizing the Commissioner®s testimony to give
it great weight. So you could (audio interference) due by next
Wednesday, the 5th.

CHAIRPERSON HILL: Okay.

Commissioner, it"s a simple letter if you can kind of,
I mean, you can get it back to us on the 10th. It doesn"t matter
to me. I mean, like, but is a week enough time, Commissioner?

ANC COMMISSIONER ROBLIN: Yes.

CHAIRPERSON HILL: Okay.

So staff will reach out to you to show you want they"re
looking, we"re looking for, and it"s a very simple thing. And
then if you can supply that by March 5th, that would be great.

ANC COMMISSIONER ROBLIN: Yes, definitely. Thank you.

CHAIRPERSON HILL: Okay.

And then, yeah, and then we"ll get back here for a
decision on March 12th.

MR. KEARLEY: All right. Thanks for everyone®s time
and consideration.

CHAIRPERSON HILL: Okay. Thanks. All right.

Anything else before I go? All right. Thank you.
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Thank you all. Bye bye.

Okay. All right. Okay. So now that I"ve got my Board
here, so I have a 2:30 call | have to take, right? So 1 know
that at 1 o"clock we were going to do the FMBZA stuff, right?
Oh, wow, it"s already 12:25. So I think, Madam Secretary, we"re
going to have to put off the last three cases until after the
FMBZA and after my 2:30 call.

MS. MEHLERT: Okay.

CHAIRPERSON HILL: I know. Okay. So do we want to
have lunch now?

(No response.)

CHAIRPERSON HILL: Okay. All right.

So let"s go ahead and take lunch. We"ll come back at
1 o"clock for the FMBZA cases. We"ll break, whoever®s listening
now we"ll break at 2:30, my call®s like 30 minutes, have to take
it, and then we"ll come back after the call. 1Is that good with
you guys? And we"ll finish up our last three cases.

ZC COMMISSIONER IMAMURA: So probably after 2:30 for
the last three cases?

CHAIRPERSON HILL: Yes. The last three cases will
probably be after 3 o"clock. They"ll probably be at 3, you know,
3:15 is the last three cases. Okay? All right.

Okay, you guys. Have a nice lunch. See you at 1.

(Whereupon, there was a recess for lunch.)

CHAIRPERSON HILL: Okay. Welcome everyone.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

89

Okay . Madam Secretary, you may call us back. Oh,
yeah. Do 1 read first? Do you want to call us back iIn first?

MS. MEHLERT: I"11 just note the Board i1s returning
from 1ts lunch recess and is now entering the FMBZA portion of
1ts hearing.

CHAIRPERSON HILL: Okay. Great. Thank you.

Good afternoon, ladies and gentlemen. Today 1s
2/26/2025, public hearing of the Board of Zoning Adjustment of
the District of Columbia convening to act on a chancery
application pursuant to the Foreign Missions Act 22 U.S.C 4301-
4316 and Subtitle X, Chapter 2 of the zoning regulations.

My name is Fred Hill, Chairman. Joining me today is
Carl Blake, Vice Chairperson, Board member Lorna John. The
Federal representative is Marcel Acosta, the Executive Director
representing the National Capitol Planning Commission and Tammy
Stidham, the Commissioner representing the National Parks
Service, U.S. Department of the Interior. Welcome to you both.

Today"s meeting and hearing schedule are available on
the Office of Zoning®"s website. Please be advised that this
proceeding is being recorded by a court reporter and is also
webcast live via Webex and YouTube Live. The video of the webcast
will be available on the Office of Zoning"s website after today”s
hearing. Accordingly, everyone who is listening on Webex or by
telephone will be muted during the hearing so as not to pick up

sound or background noise. IT you"re experiencing difficulty
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accessing this hearing, please call 202-727-5471. Once again,
202-727-5471.

The order of procedures for admissions cases IS as
follows pursuant to Y-410. At the conclusion of each case an
individual who was unable to testify because of technical issues
may file a request for leave to file a written version of the
planned testimony to the record within 24 hours following the
conclusion of public testimony in the hearing. IT additional
written testimony 1is accepted, then parties will be allowed a
reasonable time to respond as determined by the Board. The Board
will then make its decision at its next meeting session, but no
earlier than 48 hours after the hearing.

The District of Columbia Administrative Procedures Act
requires that a public hearing on each case be held in the open
before the public. However, pursuant to 405(b) and 406 of that
Act, the Board may, consistent with its rules and procedures and
the Act enter into a closed meeting on a case for purposes of
seeking legal counsel on a case pursuant to D.C. Official Code,
Section 2-575(b)(4) and/or deliberate on a case pursuant to D.C.
Official Code, Section 2-575(b)(13) but only after filing the
necessary public notice in the case of an emergency closed meeting
after taking a roll call vote.

Madam Secretary, are there any preliminary matters in
this area?

MS. MEHLERT: No, Mr. Chairman. 111 note any
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preliminary matters when the specific case i1s called.

CHAIRPERSON HILL: Okay. All right.

You may go ahead and call our first case.

MS. MEHLERT: The first case is Application No. 21252
of The Embassy of the Republic of Cuba. This is a self-certified
application pursuant to Subtitle X, Section 201 to allow the
modification of an existing chancery. This includes a new
security fTence, retaining wall and an enclosure for trash
containers and emergency generator of an existing chancery.

It*s located in the RA-2 and RA-4 zones at 2636 16th
Street, Northwest, Square 2575, Lot 843.

CHAIRPERSON HILL: Okay. Great.

Could the Applicant, if the Applicant can hear if they
could please introduce themselves for the record.

MS. WILSON: Hi. My name is Alex Wilson from Sullivan
& Barros on behalf of the Applicant In this case. 1°m also here
with Mr. Carlos Amores who is representing the Republic of Cuba.

CHAIRPERSON HILL: Okay. Great.

Mr. Amores, could you introduce vyourself for the
record. You®re on mute, Mr. Amores.

MR. AMORES: Yeah. Good afternoon. [I1"m Carlos Amores.
I*m representing the Embassy of Cuba.

CHAIRPERSON HILL: Okay. Welcome, Mr. Amores.

Is there anyone else here that I need to recognize? 1Is

it Ms. Kobb? Mr. Amores, if you could mute your line for a
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moment, please, that would be helpful. Thank you.

Oh, Mr. Kobb. Mr. Kobb, could you introduce yourself
for the record? You"re on mute, Mr. Kobb.

(Pause.)

MR. KOBB: All right. Let"s try it.

CHAIRPERSON HILL: There you go. Yes, we can hear you.

MR. KOBB: Hi. My name 1s Shawn Kobb. I*m the
Assistant Director at the Office of Foreign Missions at the U.S.
Department of State.

CHAIRPERSON HILL: Okay. Great. Thank you. Okay,
thank you. Welcome Mr. Kobb.

All right. Ms. Wilson, I"m going to go ahead and let
you walk us through your presentation and why you believe your
client is meeting the criteria for us to grant this particular
relief. 1"ve had a chance to review this and have had a chance
to kind of talk with the Office of Zoning legal division as well
and it still might be the case that you need to address X-201.3
that®s going to talk about how this is in a mixed use zone, right?

And, again, then kind of like what that area is of
mixed use zone. | mean, I think it will be easy enough for you
to do in terms of, like, presenting information to the Board and
I can go ahead and take this out to OZLD if I need to on an
emergency closed meeting, but that 1 think is something that
we"re going to need to do before we actually even get to the

criteria of X-201.8.
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And then there were some other 1issues 1 think that
were, like, what does the retaining wall look like? Like, what
are the materials that are going to be, and 1"m just cutting to
the chase because | have something going on at 2:30 also, right,
and there"s another Foreign Missions case coming on right after
this.

But so, you know, materials, and then the current
measurement, i1t says, like, eight inches and that seems, like,
confusing for the retaining wall and so I wasn®"t clear on that.
And so 1 know that we"re going to probably need some things, but
you can go ahead and start your presentation and we"ll go from
there.

MS. WILSON: Sure. Thank you.

I know we have Ms. Thomas on from the Office of
Planning, and so we consulted with the Office of Planning
regarding the requirement for the mixed use determination and
because this is an existing chancery it was my understanding that
we did not need to re-establish the mixed use area criteria.

As you noted, | think it would be easy enough to
establish that. There are a number of chanceries and embassies
and other foreign missions nearby but it was our understanding
that that was not a requirement as part of this and so maybe when
the Office of Planning speaks, Ms. Thomas, can address that as
well.

CHAIRPERSON HILL: Okay.
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Or, Ms. Thomas, can you hear me?

MS. THOMAS: Yes. Good afternoon, Mr. Chair and members
of the Foreign Missions force.

As 1In past cases, this 1is, this criteria was to
establish, for the establishment and the location of a chancery
and since this chancery has existed since around 1917 and pre-
dates the "58 zoning ranks and this regulation, and the current
regulations, we did not see i1t necessary to establish the chancery
use at this point, I mean in this particular case.

The chancery isn"t expanded. We saw this as a simple
permitting issue. It"s just as i1If somebody was just going to
change their fencing and do some upgrade of the landscaping, if
you will. This did not involve per se any use that was being
brought into the property or any upgrade in the number of staffing
that we had to do any further analysis or anything like that. We
saw this as a simple permitting process that unfortunately
chanceries have to go through, through this process.

CHAIRPERSON HILL: Okay. All right.

Ms. Thomas, I don"t know what 1°"m going to end up doing.
11l see what"s going on with the rest of my Board and what they
may or may not want to do in terms of either consulting with OZLD
and/or moving forward. But, however, Ms. Wilson, you can go
ahead and give us your presentation as is and we"ll see where we
get next. Okay?

MS. WILSON: Great. Thank you. Mr. Young, could you
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please pull up the presentation? Thank you.

Could you please go to the next slide?

The property i1s improved with a four-story building
constructed in 1917 as the Cuban Embassy. It i1s currently used
as a chancery for the Republic of Cuba. I1t"s a through lot with
frontages on both 16th Street to the east and Mozart Street to
the west. It"s actually split zoned, so the front portion 1Is
zoned RA which 1s iIn a higher density residential zone and the
rear portion Is zoned RA-2 which i1s a medium density residential
zone.

The Applicant is undergoing beautification efforts at
the rear of the property in the RA-2 portion. The proposal
includes a replacement fence, retaining wall, grading, and
upgraded enclosures for the trash and generators. No changes are
being made to the building. The proposal itself has already been
permitted as the work itself would ordinarily be allowed by-right
if this were not a foreign mission. But since this is a foreign
mission the work 1is considered an expansion to an existing
chancery in a medium density residential zone and therefore the
State Department referred it to the FMBZA for review. Next slide,
please.

In terms of community and agency support, the Office
of Planning recommends the Board not to disapprove. ANC 1C voted
unanimously iIn support. ANC 1A i1s across the street and we

received a letter in support from the SMD and Chair in support
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of the request. DDOT has no objection and the U.S. State
Department submitted a letter iIn support, and the directly
abutting neighbors, the Embassy of Poland and Embassy of
Lithuania have submitted letters i1n support as well. Next slide,
please.

This shows the rear of the property and the proposal
IS to re-grade the area with some of i1t being levelled, the
sidewalk and also to add a retaining wall and replace the existing
fence. Next slide, please.

This is from the other angle and the grade will match
the grade of the adjacent property to create continuity on the
block. Next slide, please.

Thank you. This slide, and then if you could go to the
next slide. Shows the proposed location of the work. Next slide,
please.

These are the issued permits. Next slide, please.

Next slide, please. Thank you.

So the proposal is subject to the Foreign Missions Act
which requires review of established chanceries in medium density
residential zones subject to X-208. Next slide, please.

Regarding the requirements under X-208, the provisions
are safely met as the proposal helps to facilitate the provision
of adequate and secure facilities with new fencing. In terms of
historic preservation the property is located iIn the Meridian

Hill historic district and the project was reviewed by HPO during
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permitting. HPO actually recommended the re-grading effort and
the project was updated to i1ts current proposal and In discussions
with the Office of Planning, we submitted what the materials were
going to be iIn our pre-hearing submission. We jJust made a
statement that i1t was going to be a stone, as requested by the
Office of Planning®s design division but we can submit a picture
of that stone, as the Chair noted iIn the beginning of this
proceeding, that it would like to know the materials. But all
of that has been reviewed by HPO and then Office of Planning
during this process.

Regarding parking, this proposal has no iImpact on
parking and the parking inventory will remain the same. Regarding
security, the replacement fence will likely iIncrease protection
to the property. Next slide, please.

Regarding municipal interest, the proposal is part of
a beautification effort at the rear and will contribute to the
betterment of the area overall and continuity of this block and
regarding the State Department comments supporting the proposal
were submitted in Exhibit 16. Again, the actual work does not
trigger any specific development standards for the zone. It is
exterior work which has already been permitted.

And then I will read U-202.1. Chanceries existing on
September 22nd, 1978 are not subject to X to the locational
establishment requirement so long as there shall be no expansion

of the exterior walls, height, bulk, GFA or any portion of
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existing building or structure. And so I think that goes to the
original question as to why we are also not subject to the
locational requirement.

Now, that concludes my presentation and we are happy
to answer any questions.

CHAIRPERSON HILL: Okay.

Does anybody have any questions for the Applicant?

(No response.)

CHAIRPERSON HILL: Okay. Let me think. 1 forget.

Madam Secretary, do we take witnesses? |1 can"t recall.
It"s been a long time since 1°ve done one.

MS. MEHLERT: Yes, you can.

CHAIRPERSON HILL: Thank you.

Mr. Young, are there any witnesses?

MR. YOUNG: We do not. Just the representative of the
Department of State who"s on, Mr. Kobb.

CHAIRPERSON HILL: Okay. Great.

Before I get to Mr. Kobb, did 1 lose? Oh, no, there
he 1is.

Ms. Thomas, would you like to give us your report?

MS. THOMAS: Mr. Chair, yes. Good afternoon again.

The Office of Planning recommends that the FMBZA not
disapprove this application as outlined in the Applicant™s
testimony prior. We believe that this is a fairly straightforward

application and it complies with the criteria under Subtitle X,
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208, and with that we rest on the record that"s within our report.

Thank you.

CHAIRPERSON HILL: Okay. Thank you.

Mr. Kobb, do you have anything you"d like to add?

MR. KOBB: No. I believe our letter of non-objection
has been submitted and Ms. Wilson touched on all the key points.
I can read 1t iInto the record i1If you"d like but I think It"s

already largely been addressed.

CHAIRPERSON HILL: I appreciate that, Mr. Kobb. Thank
you.

All right. I*m looking at my fellow Board members
because 1"m not exactly sure what to do next. |If you all need

anything else then we can get something from the Applicant again
in terms of, first of all, just the materials. The stone was
something that Ms. Wilson mentioned, and then I"m a little still
unclear as to X-201.3 meaning if you all want to talk to, | guess
we can talk to OZLD and then see and I at least got one nod which
is great, so | just needed one nod. All right. So I don"t even
have to call out who the nod was from. |1°"m going to go ahead
and say thank you, Mr. Acosta.

So 1"m going to go ahead and say, as Chairperson of the
Board of Zoning Adjustment of the District of Columbia and in
accordance with 407 of the District of Columbia Administrative
Procedures Act, I move that the Board of Zoning Adjustment hold

a closed emergency meeting on 2/26/2025 to seek legal advice on
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FMBZA case Application 21252 and/or deliberate but not vote on
said case.

Is there a second? Vice Chair Blake.

VICE CHAIRPERSON BLAKE: Second.

CHAIRPERSON HILL: Thank you.

The motion®"s been made and seconded. IT you could
please take a roll call, Madam Secretary.

MS. MEHLERT: Please respond to the Chair®"s motion.

Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS. MEHLERT: Ms. John?

COMMISSIONER JOHN: Yes. Did I hear you, Ms. John?

CHAIRPERSON HILL: She said yes but she®"s on mute. 1,
for the record say Ms. John said yes.

COMMISSIONER JOHN: Yes.

MS. MEHLERT: Mr. Acosta?

MR. ACOSTA: Yes.

MS. MEHLERT: And Commissioner Stidham?

CHAIRPERSON HILL: Commissioner Stidham, we couldn®t
hear you. She"s nodding yes. For the record, Commissioner
Stidham i1s nodding yes.

MS. MEHLERT: Okay. The motion passes five to zero to

Zero.
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CHAIRPERSON HILL: Okay. Great.

So we are going to go take this quick meeting and we
will come back shortly. Thank you very much.

(Whereupon, there was a recess for an emergency closed
meeting with legal counsel.)

CHAIRPERSON HILL: Madam Secretary, can you call us
back in, please.

MS. MEHLERT: The Board is returning from an emergency
closed meeting with legal counsel to FMBZA Application No. 21252.

CHAIRPERSON HILL: Okay.

So, Ms. Wilson, I mean we just had a discussion I guess
kind of where I think we"re landing on and my Board members can
tell me if I"m wrong, is that we do want to see X-201.3 in terms
of whether or not this is in a mixed use zone and the reason,
again, is like, you know, it was explained to me, kind of was
like your three choices are locate, replace or expand and so
this, and this (audio interference) for the Office of Planning,
this is an expansion. Even if you®"re replacing a fence with a
fence, it"s a fence that you didn"t have before.

And so if you could, again, and I know you know how to
do this, Ms. Wilson, provide us with justification as to why this
is a mixed use zone. 1 guess, you know, in terms of the area
just like, you know, the area around the chancery would be fine
with me and so you can put something into the record for that

for us, No. 1.
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No. 2, 1 guess the design of the fence, like, you know,
like, give us something to look at, right? The stone, the
materials, what 1s 1t going to look like, okay? And then i1t says
in Exhibit 20A 1 guess it"s a eight inch retaining wall and so,
and then topped by an i1ron fence, | guess. You know, If you
could just clarify that i1t is actually eight iInches, which seems
a little small for a retaining wall | guess i1s what were kind of
getting at, and so however that may be accurate, i1f you could
just clarify that and then, again, give us something to look at
that we"re actually going to be approving so that we can see if
it meets the criteria of X-201.8.

Did I miss anything, looking at my ¥fellow Board
members?

(No response.)

CHAIRPERSON HILL: Okay. Great.

Ms. Wilson, do you have any questions?

MS. WILSON: No. Thank you.

CHAIRPERSON HILL: Okay.

Then why don®"t we do this. Why don"t you go ahead,
it"s the 26th. Ms. Mehlert, how do we get back here for a
decision on the 12th?

MS. MEHLERT: So would you also like OP to submit a
supplemental addressing the mixed use criteria?

CHAIRPERSON HILL: I guess that would be good, yes.

MS. MEHLERT: Okay. So, I mean, if the Applicant is
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able to submit the requested information by Monday, the 3rd, then
perhaps OP could submit a supplemental by March 10th.

CHAIRPERSON HILL: Will that work for you, Ms. Wilson?

MS. WILSON: That works for us.

CHAIRPERSON HILL: Okay. Ms. Thomas, i1s that okay with
the Office of Planning?

MS. THOMAS: Yes, yes. That"s fine.

CHAIRPERSON HILL: Good. Okay. Great. Thank you.

All right. Does anybody have any final questions or
comments?

(No response.)

CHAIRPERSON HILL: Okay. Mr. Amores?

MR. AMORES: Yes. No, it"s okay.

CHAIRPERSON HILL: No, no, I was just going to say. My
wife and I visited Cuba. It"s beautiful.

MR. AMORES: Thank you.

CHAIRPERSON HILL: Okay. Because you won"t be coming
back here.

So, all right. We"ll see you all for a decision on
3/12. Ms. Wilson, you got any questions?

MS. WILSON: No. Thank you.

CHAIRPERSON HILL: Okay. Thank you.

Closing the hearing and the record except for what the
Board has asked for. Please excuse everyone, Mr. Young.

(Pause.)
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CHAIRPERSON HILL: Okay. All right.

Go ahead, Ms. Mehlert, and call our next one.

MS. MEHLERT: The next is FMBZA Application No. 21267
of the Embassy of the Republic of Poland. This i1s an application
pursuant to Subtitle X, Section 201 to locate a chancery use iIn
a moderate density mixed use zone. This is for a new chancery
use of 65 employees In an existing detached eight-story building
used formerly for academic and administrative uses.

It"s located in the MU-1/DC zone at 1740 Massachusetts
Avenue, Northwest, Square 158, Lot 82 and as a preliminary matter
the Applicant has requested a wailver to accept a late filing of
the transportation statement which is in Exhibit 20A1 and A2.

CHAIRPERSON HILL: Okay. Great.

Unless the Board has any issues | would also like to
see what the Applicant is trying to put into the record so I"11
go ahead and allow the information into the record. Hearing no
objection, we"ll go ahead and do that.

IT the Applicant can hear me, i1f they could please
introduce themselves for the record.

MR. AVITABILE: Certainly. Good afternoon, Members of
the Board. David Avitabile with Goulston & Storrs here on behalf
of the Applicant, The Embassy of the Republic of Poland and I™m
joined by my colleague, Cindy Vong. We"re also joined by
Magdalene Szpin of The Embassy of the Republic of Poland and

Daniel Solomon from Gorove Slade, our transportation consultant.
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CHAIRPERSON HILL: Okay.

Now, Mr. Kobb, are you there again?

MR. KOBB: 1 am here, yes.

CHAIRPERSON HILL: Thank you.

Could you please iIntroduce yourself for the record.

MR. KOBB: Yes. My name 1s Shawn Kobb. I"m the
Assistant Director for Property and Special Projects with the
Office of Foreign Missions at the U.S. Department of State.

CHAIRPERSON HILL: Okay. Great.

Mr. Avitabile, who else was here? You said there was
someone from The Embassy of Poland.

MR. AVITABILE: Yes. Magdalena Szpin. 1 think she"s
on though her camera hasn®"t come on yet. 1It"s a black box, but
she"s here.

CHAIRPERSON HILL: Oh, great.

Ms. Szpin, could you introduce yourself?

MS. SZPIN: 1 am very sorry, | cannot hear you at all.
So if you are asking me now to speak, yeah, but I cannot hear
you. Whatever you said before 1, so 1 would just introduce
myself. My name is Magdalena Szpin. I"m the head of
administration at The Embassy of the Republic of Poland. However,
I don"t know, I cannot hear you. | was able to hear you before.

CHAIRPERSON HILL: Okay.

Mr. Avitabile, maybe have your client call the number.

MR. AVITABILE: Yes, we"ll do that.
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CHAIRPERSON HILL: Okay. 202-727-5471.

MR. AVITABILE: Great.

CHAIRPERSON HILL: Okay.

All right. Mr. Avitabile, why don"t you go ahead and
walk us through your client®s application and why you believe
they"re meeting the criteria for us to grant this application,
and you can begin whenever you like.

MR. AVITABILE: Great. IT we could bring up the
presentation that we shared, that would be great.

And in the interest of moving this forward since the
record is complete, you can just skip ahead to, let"s go ahead
six or seven slides or so. 1711 just walk through the criteria.

Two more.

Perfect. Thank you very much. So this property, which
is in the MU-1 zone requires review by the FMBZA to allow for
chancery use. Again, the proposed use here is by The Embassy of
the Republic of Poland. We believe we meet the six criteria for
the following reasons.

First criteria set forth in the letter from OFM,
Favorable action by the FMBZA will fulfil the international
obligations of the United States, provide the embassy with
adequate and secure premises in the District. Next slide, please.

Second. While the property is located within not one,
but two historic districts the property is not contributing and

we"re not proposing any changes to the building at this time, so
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no historic preservation review iIs required so this criteria 1is
not applicable. Next slide, please.

As affirmed by our transportation consultant®s report
and concurred with by DDOT, we have both adequate off-street
parking and access to public transportation. OFM"s letter also
indicates there are no special security requirements related to
parking so we meet this criteria. Next slide, please.

As set forth 1n OFM"s letter the area iIs capable of
being adequately protected and so we meet this criteria. Next
slide.

As set forth in OP"s report, they indicated that the
application will further the municipal interest because this will
allow for the adaptive reuse of an existing building. It
contributes to the economic development of the area and I"11 also
note that the ANC is supportive of the application as well. And
then next slide and our last slide on this point.

The OFM letter indicates that the application will
further the Federal iInterests given Poland®s cooperation with the
United States"s land use needs in Warsaw.

So that®"s just sort of a brief overview of how we
believe we meet the criteria. We"re certainly happy to go back
and talk a Hlittle bit about the site, the location or the
Embassy"s proposed uses of the building. We"re also happy to
otherwise stand on the record and answer any questions you may

have.
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CHAIRPERSON HILL: Thank you, Mr. Avitabile.

(Audio interference).

CHAIRPERSON HILL: Okay. All right.

May 1 hear from the Office of Planning, please.

MS. MYERS: Good afternoon. Crystal Myers with the
Office of Planning.

The Office of Planning recommends that the FMBZA not
disapprove the request for chancery use of this existing
building, or to this existing building and we can stand on the
record of the staff report.

Thank you.

CHAIRPERSON HILL: Thank you.

Mr. Young, is there anyone here wishing to speak?

MR. YOUNG: Other than Mr. Kobb, no.

CHAIRPERSON HILL: Okay. Thank you.

Mr. Kobb, can you hear me?

MR. KOBB: 1 can.

CHAIRPERSON HILL: Could you just give us your
testimony again please, sir.

MR. KOBB: Sure.

I believe our written testimony has been kind of
already entered into the record and Mr. Avitabile touched on most
of the issues, but I"m happy to read it if you™d like. We have
no objection.

CHAIRPERSON HILL: Thank you.
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Do my Board members have any questions or comments for
anyone?

(No response.)

CHAIRPERSON HILL: Okay. Great.

All right. Mr. Avitabile, do you have anything you-"d
like to add at the end?

MR. AVITABILE: No, other than to thank everyone for
your time. Thank you.

CHAIRPERSON HILL: I was going to tell your client my
wife has been to Gdansk, Warsaw and Krakow and she loved it very
much. Okay. So you can tell your client that. All right. Okay.

I"m going to go ahead and close the hearing and the
record. Mr. Young --

(Audio interference).

CHAIRPERSON HILL: Okay. Thank you. Okay.

I appreciate the time the Applicant has put forward in
this in terms of also being a good neighbor and reaching out to
the ANC, speaking with the ANC. 1 appreciate the report from
the ANC that®"s iIn support. I also appreciate the Office of
Planning®s analysis and their reasoning as to why this meets the
six criteria for us to grant this FMBZA application.

I don*t think, I mean 1"m glad that the TD, if they had
done a TDM plan 1 don"t think it"s necessary for it to be a
condition for this order. However, If they go ahead and put in

a TDM plan and the order can reference that there®s a TDM plan,

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R B BB R R
a A W N P O © ® N O 0 A W N R O

110
and | would be comfortable with that.

Is there anything else you would like to add, Ms. John?

COMMISSIONER JOHN: No, Mr. Chairman.

CHAIRPERSON HILL: Thank you.

Ms. Stidham? Commissioner Stidham?

ZC COMMISSIONER STIDHAM: Nothing to add.

CHAIRPERSON HILL: Mr. Acosta?

MR. ACOSTA: Nothing to add.

CHAIRPERSON HILL: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: I have nothing to add, Mr.
Chair. I"m in support.

CHAIRPERSON HILL: Okay. Thank you.

I will make a motion, is it not to disallow?

COMMISSIONER JOHN: To not disapprove.

CHAIRPERSON HILL: Oh, not disapprove. Thanks. It"s
been a while.

I"m going to make a motion not to disapprove
Application No. 21267 as captioned and read by the secretary, and
I would like our guest, Mr. Acosta, iIf you would be willing to
second.

MR. ACOSTA: 1 second that motion, Mr. Chair.

CHAIRPERSON HILL: Thank you, Mr. Acosta. Madam
Secretary, would you take a roll call, please.

MS. MEHLERT: Please respond to the Chair®"s motion to

not disapprove the application.
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Chairman Hill?

CHAIRPERSON HILL: Yes.

MS.

MEHLERT: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS.

MEHLERT: Ms. John?

COMMISSIONER JOHN: Yes.

MS.
MR.
MS.

ZC

MS.

MEHLERT: Mr. Acosta?

ACOSTA: Yes.

MEHLERT: Commissioner Stidham?
COMMISSIONER STIDHAM: Yes.

MEHLERT: Staff would record the vote as five to

zero to zero to not disapprove Application No. 21267 on the motion

made by Chairman Hill and seconded by Mr. Acosta.

CHAIRPERSON HILL: Thank you.

Mr .
a lovely day.
MR.

ZC

Acosta, Commissioner Stidham, 1 hope you guys have
Thank you for joining us.

ACOSTA: Thank you.

COMMISSIONER STIDHAM: Thank you.

CHAIRPERSON HILL: Mr. Acosta?

MR.

ACOSTA: Yes, sir.

CHAIRPERSON HILL: You work with Mr. Smith, right?

MR.

ACOSTA: Yes. Chrishaun, yes.

CHAIRPERSON HILL: Mr. Smith does a lovely job. He"s

absolutely fantastic.

MR.

ACOSTA: He is great.
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CHAIRPERSON HILL: Thanks, Mr. Acosta.

COMMISSIONER JOHN: 1 would like to second that, Mr.
Acosta, as the soon to be departing Board member.

MR. ACOSTA: Thank you. 1 hope to see you before you
leave. I think we"re going to meet again before you (audio
interference), okay?

COMMISSIONER JOHN: Hopefully, hopefully.

MR. ACOSTA: Well, we"ll see you then and thank you
again. We"ll see you soon.

COMMISSIONER JOHN: Thanks. Bye.

COMMISSIONER SMITH: well, thank you for that.
Appreciate it.

COMMISSIONER JOHN: You®re most welcome.

CHAIRPERSON HILL: Well deserved, even though you voted
against me on something recently.

COMMISSIONER SMITH: How many times, Fred?

CHAIRPERSON HILL: Not many. Oh, I, like 1 said, 1
know who you are buddy. I got, 1 know exactly where you Iis.
Where is our current Commissioner? Dr. Imamura.

(Pause.)

MS. MEHLERT: He might not have thought we were coming
back until after 3. Your meeting.

CHAIRPERSON HILL: Yeah, that"s possible. Well, you
all can take -- Mr. Young, you don"t see him there?

MR. YOUNG: 1 do not, no.
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CHAIRPERSON HILL: Okay. All right.

Well, 1 mean I"m sorry you guys. | don"t know what to
do. So you all just want to come back at 3 o"clock? Okay. All
right. See you guys at 3 o"clock.

(Whereupon, there was a recess.)

CHAIRPERSON HILL: Okay. Madam Secretary, you may call
us back and call our next case when you get a chance.

MS. MEHLERT: The Board is back to its regular hearing
session and the next application is case No. 21227 of Nathan and
Stephanie Kooi. This i1s a self-certified application pursuant
to Subtitle X, Section 901.2 and Subtitle E, Section 403 for
special exceptions under Subtitle E, Section 207.5 to allow the
rear wall of a row building to extend farther than ten feet beyond
the farthest rear wall of an adjoining principal residential
building on an adjacent property and under Subtitle E, Section
5201 from the lot occupancy requirements of Subtitle E, Section
210.1.

This is for a two-story rear addition to an attached
two-story with cellar principal dwelling. It"s located in the
RF-1/PAP zone at 321 D Street, Southeast, Square 793, Lot 38.

CHAIRPERSON HILL: Okay. Great. Thank you.

IT the Applicant can hear me, if they could please
introduce themselves for the record.

MS. BRITTINGHAM: Hello. Good afternoon, Mr. Chairman

and members of the Board. My name is Lacy Brittingham. 1 am
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the architect for the project and agent for the homeowner.

CHAIRPERSON HILL: Okay. Great.

Ms. Brittingham, 1f you want to go ahead and walk us
through your client®s application and why you believe they"re
meeting the criteria for us to grant the relief requested. 1711
put 15 minutes on the clock just so I know where we are, and you
can begin whenever you like.

MS. BRITTINGHAM: Okay. Great.

Okay. So we are requesting special exception relief
for the property located at 321 D Street, Southeast. Our proposal
is to construct a rear two-story addition. We are requesting
relief from two sections, Section E, 210.1 to go beyond the by-
right limit of lot coverage to only 61 percent, as well as from
E-207.4 to extend further than ten feet beyond the attached
neighbor®s rear wall.

This lot i1s extremely narrow at only 13.33 feet in
width. Due to this width a rear addition is forced to be quite
long in order to create a usable amount of new space. Even with
increasing the length of the house by 21 feet, the property would
still have more than double the minimum rear yard requirement.

As you know, the Office of Planning is recommending
approval of the requested relief. | want to note that we have
conducted extensive neighbor outreach and we have letters of
support Tfor the project from eight neighboring properties

including the adjacent owner at 323 D Street as well as from the
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St. Peter"s School which shares the property line at the back of
the subject property.

We have been to ANC 6B for first an HPRB process and
then for this BZA process. We obtained conceptual approval from
HPRB and we additionally have the support of ANC 6B and also the
Capitol Hill Restoration Hill Society for this BZA case.

Mr. Young, would you mind pulling up the presentation
and going to slide 5, please.

MR. YOUNG: Is your presentation in the record? |1
don*t have it.

MS. BRITTINGHAM: Yeah, 1 emailed it to you.

CHAIRPERSON HILL: 1Is it Exhibit 29?

MS. BRITTINGHAM: It is Exhibit 29 if you can pull that
up -

CHAIRPERSON HILL: Okay. Great. Just for my fellow
Board members also.

(Pause.)

MS. BRITTINGHAM: So if you can go to slide 5, please.
Okay .

So for, in the photographs on this page you can see the
house on the left is the house at 319. That is a large tree that
provides shade to the backyard of 319 and sort of the backyards
in this row. So, as far as the burden of proof, the light and
air available to neighboring properties will not be unduly

affected by the proposed addition. The center of the block is
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very open as i1t the yard at the St. Peter®s School. The lot of
the property is very deep at 110 feet and, as mentioned before,
we will be providing more than double the rear yard requirement.

Because the subject property faces north, shadows from
a rear addition are minimized on neighboring properties, as Is
depicted in the submitted sun-shadow study. Essentially, iIn the
months where there are no leaves on the tree iIn this photo, by
10:30 a.m., the house at 319 i1s in full sun for either the by-
right or the proposed conditions that were, actually remodeled
the existing by-right and the proposed conditions.

The privacy of use and enjoyment of the neighbors will
not be unduly compromised. The house will remain a single family
dwelling and the privacy fence will maintain the existing privacy
from back yard to back yard. The portion of the proposed addition
that exceeds the by-right length of a rear addition will be
adjacent to the single story portion of the house at 319. And
finally, the proposed addition is in keeping with the character,
scale and pattern of the neighboring houses.

I"m happy to look at particular drawings or walk
through drawings, or certainly answer any questions you have
about the project.

CHAIRPERSON HILL: Okay. Thank you. All right.

Before 1 turn to my Board, can 1 hear from the Office
of Planning, please.

MR. MITCHUM: Hi. This i1s Joshua Mitchum with the
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Office of Planning.

We don"t have anything else to add other than letting
you know that, we can note that since we filed our report DDOT
has informed us that they have no objection to the application.
Everything else on the record we stand by.

Thank you.

CHAIRPERSON HILL: Thank you, Mr. Mitchum.

Does the Board have any questions for the Applicant or
the Office of Planning?

(No response.)

CHAIRPERSON HILL: Mr. Young, is there anyone here
wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay. 1It"s Ms. Brittingham, right?
Okay .

Ms. Brittingham, do you have anything you"d like to add
at the end?

MS. BRITTINGHAM: No, 1 don"t think so. 1 did speak
with Mr. Mitchum via email to note that the OP report said that
there®s an existing parking space which there is not. It"s a
landlocked lot. That was the only concern | had.

MR. MITCHUM: I1f I may also, yeah, just to confirm Ms.
Brittingham®s statement. That was an oversight in the report,
however that doesn"t change the analysis leading us to (audio

interference).
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CHAIRPERSON HILL: Okay. That"s now In the record.

Okay. 1 don"t know, do we, 1 can"t remember whether
Board members, 1 guess that"s okay. We don"t need a revised
report from the Office of Planning just for the record. 1 think

it"s okay. So I will leave it the way It is.

Okay. Ms. Brittingham, thank you so much. 1"m going
to close the hearing and the record.

(Pause.)

CHAIRPERSON HILL: Okay. All right.

I didn"t have any issues with this application. I
think that it"s a very narrow building. I think that as the
Applicant has stated In terms of the rear yard®"s more than double
the rear yard that is needed. I will refer to the Office of
Planning®s report that is in support, as well as the ANC that is
in support, as well as CHRS that 1 often times don"t get support
from them, as well as the architect of the Capitol. As clever
as they are, the architect of the Capitol is now also in support.

And | think they®"re meeting the criteria for us to
grant this application. | think, I don"t have any concerns about
light and air or privacy and 1 think they meet the criteria in
X-901 as well. So I'm going to be voting in favor of this
application.

Mr. Smith, do you have anything you®d like to add?

COMMISSIONER SMITH: No, Chairman Hill.

I agree with your assessment of this particular case
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given the very long nature of this lot and this house. So 1
agree with the position of the Office of Planning and will support
the application.

CHAIRPERSON HILL: Thank you.

Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes, Mr. Chailr.

I agree with the statements made by both you and Mr.
Smith. 1 do believe the applicant has met the burden of proof.
I give great weight to the Office of Planning®s recommendation
and report. [1"11 be voting in favor.

CHAIRPERSON HILL: Thank you.

Dr. Imamura?

ZC COMMISSIONER IMAMURA: Thank you, Mr. Chairman.

I"m @n agreement with my colleagues. I always give
great weight to OP"s report as well as AOC, as smart as they are.

CHAIRPERSON HILL: Thank you, thank you.

Single Board member John.

COMMISSIONER  JOHN: I have nothing to add, Mr.
Chairman. 1 am in support of the application.

CHAIRPERSON HILL: Thank you. All right.

I"m going to make a motion to approve Application No.
21227 as captioned and read by the secretary, and ask for a
second.

Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Second.
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CHAIRPERSON HILL: Motion made and seconded. Madam
Secretary, i1f you take a roll call, please.

MS. MEHLERT: Please respond to the Chair®"s motion to
approve the application

Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Ms. John?

COMMISSIONER JOHN: Yes.

MS. MEHLERT: Dr. Imamura?

ZC COMMISSIONER IMAMURA: Yes.

MS. MEHLERT: Staff would record the vote as five to
zero to zero to approve Application No. 21227 on the motion made
by Chairman Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Thank you.

Madam Secretary, you may call our next one when you
have an opportunity.

MS. MEHLERT: Next 1s Application No. 21229 of WC
Properties, LLC. This is a self-certified application pursuant
to Subtitle X, Section 901.2 for a special exception under
Subtitle C, Section 714.3 from the screening requirements for

external surface parking as Subtitle C, Section 714.2(c) to allow
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a gap more than 20 feet in width and pursuant to Subtitle X,
Section 1002 for a use variance from the Subtitle U, Section 201.

This 1s for an 1l1-unit apartment house In a new three-
story detached building. It"s located in the R-2 zone at 62 and
64 Forrester Street, Southwest, Square 6239, Lots 59 and 60.

CHAIRPERSON HILL: Thank you.

IT the Applicant can hear me, could they please
introduce themselves for the record.

MS. WILSON: Hi. My name is Alex Wilson from Sullivan
& Barros, and 1"m here with Mr. Winston Cox on behalf of the
ownership team, and Mr. Rob McClennan, who 1is the project
architect.

CHAIRPERSON HILL: Okay.

I will let you, Ms. Wilson, introduce people as we kind
of go along, whatever testimony you may or may not want them to
provide.

Commissioner Brown, can you hear me?

ANC COMMISSIONER BROWN: Yes, 1 can.

CHAIRPERSON HILL: Could you introduce yourself for the
record, please.

ANC COMMISSIONER BROWN: Good afternoon.

My name is Dionne Yvette Brown. |1 live at 37 Brandywine
Street, Southwest, and 1 represent Single Member District 8DO1.

CHAIRPERSON HILL: Okay. Great. Thank you. Let"s

see.
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Ms. Wilson, 1f you want to go ahead and walk us through
your client"s application and why you believe that your client
iIs meeting the criteria for us to grant the relief requested.
I"m going to put 15 minutes on the clock so I know where we are,
and you can begin whenever you like.

MS. WILSON: Great. Thank you so much, and our
presentation is about 15 minutes, so. Mr. Young, could you please
pull up the presentation. Thank you so much. Could you please
go to the next slide? Thank you.

The properties are located in the R-2 zone. There are
two properties currently unimproved and the Applicant 1is
proposing to combine the two lots and construct an 11-unit multi-
family apartment building which are on the old building envelop
requirements for the R-2 zone. The properties are subject to a
covenant with DHPD that it must seek relief to construct an
apartment building and that at least 50 percent of the units
shall be designated as affordable units.

This is part of the Vacant to Vibrant initiative to
transform vacant properties into vibrant and productive solutions
such as workforce housing. Additionally, the unique
characteristics and challenges of this lot make single-family use
on each infeasible. Accordingly, the Applicant iIs requesting use
variance relief to allow multi-family housing and then the
Applicant is also requesting special exception relief from the

screening parking requirements. Next slide, please. Thank you.
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So the Office of Planning i1s recommending approval.
DDOT has no objection and DHCD submitted a letter iIn support.
The Applicant presented the proposal to ANC 8D on November 21st.
It"s planned to go back for a formal vote but 1t was my
understanding that due to a lack of a quorum and change 1iIn
leadership after the elections that wasn"t possible and of course
the Chair i1s here today and she can speak more to that. We
appreciate her responsiveness and participation today and 1 did
see that the ANC submitted a letter stating they don"t have any
formal position.

The Applicant also conducted outreach to nearby
property owners by knocking on doors to try and reach tenants and
sending certified notices to the owners of the directly abutting
properties. The Applicant also spoke with the property manager
for the building across the street. Next slide, please.

This shows the location of the properties which are
currently vacant. The surrounding area is made up of a mix of
residential uses with the directly abutting area being made up
of apartment buildings. Next slide, please.

This is a photo of the property. Next slide, please.

This 1s the alley to the south of the property. Next
slide, please.

This 1s across the street. Those are apartment
buildings. Next slide, please.

The rest of these photos are of the retaining wall on
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the Applicant®s property which needs to be replaced and 1is
currently failing. Next slide, please.

The 1issue i1s the Applicant cannot replace this wall
without knowing what i1s to be constructed on the site and that"s
why 1t hasn"t been replaced yet despite i1ts condition. Next
slide, please.

As you can see, it"s a fTairly large retaining wall.
Next slide, please.

And that"s from within the last two weeks, you can see
the hearing notice. Next slide, please.

Thank you. Next slide, please.

In terms of the justification for the use variance, we
submitted a very detailed variance analysis in the record at
Exhibit 19A. So i1t"s an overview. There are a confluence of
factors impacting the feasibility of by-right uses on these lots.
Specifically, these lots are currently unimproved. The severe
topography combined with the existing failing retaining wall
drastically increases the cost of construction. The retaining
wall is 80 feet long, ten feet high. It"s failing multiple
places, it"s not up to code, it lacks drainage and it requires a
Tfull replacement and this replacement iIs estimated to be about
$200,000.

The Applicant i1s desperate to fTix the wall but the
designing and engineering of the wall depends on the structure

on the site and, as 171l discuss on the next slide, single family
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developments are not feasible or financeable, and then of course
another unique element here 1s the restrictive DHCD covenant
which compacts the hardship of developing this site. It requires
that 1n a by-right scenario one of the single family homes has
to be rented for 40 years as an affordable unit.

And then finally the zoning history and location are
also unique 1n that there are currently many apartment buildings
In this area despite 1ts R-2 zoning and that"s because i1t used
to be an apartment zone and the underlying density of the FLUM
map still reflects that as the designhation Is moderate density
residential.

Also there was a substantially similar case | think
five or six years ago and the Board approved that case. It was
supported by OP. It had a similar DHCD covenant related to the
Vacant to Vibrant program, except in that case they did not have
the added retaining wall expense. That case was unique In and
of itself. Ours is only the second one that 1°ve found with this
particular type of covenant In an R-2 zone, again at least that
I could find. And so the retaining wall issue is unique to this
case, even compared to the only other one of its type. That is
case No. 19908, and the retaining wall issue is directly related
to the infeasibility of developing the property by-right. Next
slide, please. Thank you.

These properties were specifically identified by DHCD

in the Vacant to Vibrant program due to their vacancy and the

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

126
long term vacancy evidences the ongoing hardship iIn developing
these properties as single family homes. The Applicant submitted
estimates for the cost of construction of two single family homes
and two contractor reports demonstrating an approximate $200,000
expense to replace that failing retaining wall. Those documents
are in the record.

These costs are based on constructing modest single
family homes comparable to other homes sold in the area and the
cost of that construction, given the site conditions, IS greater
than what the homes could be sold for in this particular area
even without the additional covenant restrictions. So attending
to a single family home on each of these lots would result in an
overall loss, and then of course the covenant exacerbates this
issue by restricting the sale of one of the homes. So only one
of the homes could be sold at a market rate price, the other has
a 40 year rent requirement and this would create a scenario where
there is an immediate loss and then only one source of rental
income after such loss. This creates significant risk whereby
the Applicant cannot obtain financing for a project with such
significant loss up front and one single source of rental income
to recoup the rest.

The proposal with the variance is for an 1l1-unit
apartment building and this both meets the intent of the covenant
by providing more housing for more people and also distributes

wall cost across 11 units and provides greater reliability for
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rental income, given the number of units. This improves financial
feasibility for the project and allows for financing for such a
project.

In summary, without the relief the Applicant would not
be able to obtain financing for two single family homes,
especially given only one can be sold and therefore unable to do
a project and obtain funds to repair and replace the retaining
wall resulting In an unusable property, failing retaining wall
and continued vacancy and these problems would be faced by any
future purchaser as well as the conditions are related to the
property. Next slide, please.

In terms of the intent and purpose and integrity of the
zone plan, the proposal fully conforms to the R-2 zone development
standards which is a critical element and as the building envelop
itself is by-right, there is sufficient parking including bike
parking and this area is unique in that is consists of apartment
buildings. It was previously RA-1, but the underlying density
is still moderate density residential on the FLUM map.

At this point the property has fallen into disrepair.
It has a covenant. It"s distinctly unique even within the area
due to the covenant and retaining wall issues, and even compared
to the one other similar case that was brought to this Board with
the DHPD Vacant to Vibrant covenant in the R-2 zone and the
project does fulfil the DHPD"s covenant requirements whilst it"s

still fitting into the fabric of the neighborhood in terms of it
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being surrounded by apartment buildings. Next slide, please.

In addition to the use variance, they"re also seeking
special exception relief for the parking screening requirements.
The regulations require that there be no gaps greater than 20
feet opening on to an alley and we are proposing gaps greater
than 20 feet. Next slide, please. Thank you.

This shows the grade and slope from the alley that
faces the rear of the property and the slope has created
significant i1ssues which have made 1t impossible to fit screening
along the alley. Next slide, please.

For these specific requirements, the parking area 1is
located in the rear off of an alley that does not appear to be
traversed often. The parking will not have any impact on existing
vegetation. The topographic conditions and slope make it
impossible to fit roll-up doors between the necessary retaining
walls and the requested relief would not impact traffic
conditions in the alley. Further the Applicant has not heard any
recommendations from DDOT nor the Office of Planning with respect
to special treatment. Next slide, please.

Thank you. With that, 11l turn it over to the
architect, Mr. McLennan, to quickly highlight the plans and then
we are available for questions.

MR. MCLENNAN: Thanks, Alex. Good afternoon everyone.
My name®"s Rob McLennan with McLennan Architects. 11l just

quickly, as Alex said, quickly walk you through the proposed
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design and 1f there"s any questions 1 can answer, Tfurther
questions, later. Next slide, please.

This just shows the area. We can move on from this.
Next slide.

Alex has already walked you through the zoning, but 1
think the most important fact i1s we are within the R-2 zoning
requirements in terms of lot occupancy, building height, all of
that 1s within those zoning requirements. Next slide, please.

This shows the unit mix for the building. We are
proposing 11 units. This would be three per floor and then two
in a basement level. This would be a single exit construction
type 5A building. Next slide.

Views of the site. Next slide.

Next slide, please.

I will pause here for a minute just to show you some
of the character of the surrounding apartment buildings. They"re
typically brick and quite a few of them have a horizontal brick
detailing. They"re really, they"re just sort of, | think there"s
an elegance to these existing buildings and there are quite a few
of them directly across from the site and adjacent and we felt
that was an important characteristic to iIncorporate iInto our
design that we would be, to make a contextual response to the
adjacent architecture. Next slide.

Just more detailed plans. This does show the site

plan. We are proposing that there would be seven parking spaces
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at the rear, one of those would be handicapped. There would also
be a trash area as well. The site was difficult In terms of
getting an accessible route from the parking to the front door
to Forrester Street. So you can see we kind of have a series of
retaining walls and sloped areas, one of which is an accessible
ramp, the rest are just the fTive percent slope surface. But this
does give us accessible access to the parking and to Forrester
Street. Next slide, please.

This shows the two upper levels, floors two and three
and the first floor. You can see the first floor really, there"s
a lobby area with mail, the stair, three-story stair and then the
apartments around it. They are two bedroom apartments plus the
apartment in the middle is a one bedroom. Next slide, please.

Just some views of the proposed exterior of the
building. You can see the brick detailing for the first two
stories and then rising above it is an attic story that would be
comprised of a metal panel system. And then the entrance, the
stair is sort of a celebrated feature with a horizontal element
and then the entry has a kind of metal canopy as well. It"s a
side entrance which is unusual but it works best for the site.
We did look at this with a front door coming directly off of
Forrester Street and could not make the topography work, so we"ve
gone, and this is actually typical of this neighborhood is to
have a side entry and it"s the most efficient way to develop the

site. Next slide, please.
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Some views of the sort of internal courtyard that that
side entrance does create. You can see the stair, the windows
facing Into the stair and then the canopy into the lobby, and
then, you know, lots of large windows into living rooms and even
large windows into bedrooms as well and landscaped, generously
landscaped. Next slide.

A couple of aerial views showing how the building sits
within the context. Really you can see that there"s really a
ten percent cross slope coming down Forrester Street but also a
significant slope between the alley and Forrester Street. Next
slide, please.

Views from the alley looking toward Forrester Street.
At the rear of the building this shows the parking and the trash
area. Next slide.

This is the entry, which would be the side of the
building. You can see the kind of the topographical challenge
we had between the alley and Forrester Street, the alley being
to the right and Forrester to the left. Next slide, please.

This i1s the elevation from Forrester Street. Next
slide.

And this is the rear of the building. We do have
balconies on the two end units. Next slide, please.

And finally this is the alley view as well. Next slide.

This i1s the material pallet we are looking at, sort of

a tan brick for the first two and a half stories and then a
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corrugated metal panel system for the attic story and third story.
Next slide.

I think that"s i1t for our presentation. So unless
there®s any questions, that"s all 1 have.

CHAIRPERSON HILL: Okay. Thank you both.

Commissioner, would you like to give us your testimony?
You"re on mute, Commissioner.

ANC COMMISSIONER BROWN: Thank you, yes.

CHAIRPERSON HILL: You can go ahead and give us your
testimony whenever you like, Commissioner.

ANC COMMISSIONER BROWN: Okay. Good afternoon. |
greet you as the Advisory Neighborhood Commissioner for Single
Member District 8D01 at the northernmost portion of the Bellevue
neighborhood iIn far Southwest Washington and as the acting
chairperson of ANC 8D.

We, the Commission, have not met this calendar year due
to the inability to establish a quorum as a result of multiple
vacancies. ANC 8D therefore does not have a formal position on
WC Properties, BZA application No. 21229 regarding proposed
construction on the lots at 62 through 64 Forrester Street,
Southwest. Frederick Nelson, a resident of Single Member
District 8D07 where the project is located has been certified to
fill that seat and is scheduled to be sworn in on Monday, March
3rd.

My individual opinion, in consultation with the
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neighbors and the Commissioner designee, is that the requested
variance makes sense. The lots 1In question are undeveloped and
unsightly. A new apartment building would be aesthetically
pleasing and add value. 1t would also provide affordable quality
housing to prospective residents.

Being surrounded by apartment buildings on each side
makes another one a logical choice for that particular location.
It also makes business sense to pursue an option that leverages
economies of scale to compensate for the i1nordinate site
preparation expenses.

OFf more concern are the policies forcing this
alternative. Bellevue is saturated with affordable housing,
social services, and the like. It is unlivable, according to
planning indices, and is one of the few neighborhoods in the
District of Columbia that has become less so over the past two
decades while the rest of the city thrives. Martin Luther King,
Junior, said, "The slums are the handiwork of a vicious system
of the White society. Negroes live In them but do not make them
any more than a prisoner makes a prison."

So 1 look at this proposal and say here we go again.
The Department of Housing and Community Development®s covenant
restrictions limiting the proposed apartment building to at least
50 percent of units set at 120 percent MFI rates is not the fault
of the developer. They are simply playing the hand that they

were dealt. But those who passed and uphold the rules of record
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look at us with a straight face and pretend that this is just a
free market at work when 1t"s really all about policy and design.

A case iIn point is Trinity Plaza in my Single Member
District. The Far Southeast-Southwest Community Development
corporation worked closely with the community to ensure their
plans were compatible with our preferences. Duplex condominiums
were supposed to occupy the upper levels of their building with
retail on the first level and commercial office space on the
second. Banks, as well as city leaders, were not confident iIn
the ability of the condos to sell or the CDC"s ability to attract
businesses. Thus, financing languished. The final product
consisted of rental apartments totally occupying the upper levels
with a drugstore and daycare center on the ground floor. All
the initial tenants were housing voucher recipients.

Bellevue residents were promised one-to-one
replacement for the retail strip demolished to make way for a new
midrise apartment building at 4001 South Capitol Street,
Southwest. We were promised 100 percent commercial office space
on the corner of South Capitol and Atlantic, ground level retail
with apartments in the main building and a small footprint grocer
with residential units above the building at 4137. What we got
was another building filled with low income apartments and a
corner store on the ground level due to the common challenge of
other developers, that other developers faced accessing Capitol.

The first two buildings were merged iInto what stands
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now with no commercial office space on the site at all. D.C."s
Human Services office that previously occupied a building on the
corner of South Capitol and Atlantic Street was supposed to be
moved to 4137 temporarily and returned to the ground level of the
eventual space where Good Food Market opened. The city invested
heavily to build out the space for Human Services®™ permanent
occupancy before construction began on the building at 4001 South
Capitol Street.

We have a dearth of moderately sized market rate homes
to attract residents necessary to make our demographics
attractive to businesses and none are in the pipeline. Danbury
Station was supposed to be anchored by detached single family
houses with townhomes interspersed down the block. City leaders
listened to the empty barrels that made the most noise and
supported a high concentration of townhouses that are too small
for the way families live today. It took 15 years for the
original owners to build enough equity to make moving up possible.
Not one of those empty barrels lived in the Bellevue neighborhood
or bought one of those houses. Bellevue®s housing stock needs
diversity and improvement.

The saying, "The road to hell 1i1s paved with good
intentions,™ rings true for our fair city. Living has not gotten
any better iIn the 24 years I"ve resided in Bellevue. Affordable
housing sounds noble but produces adverse effects when

concentrated into one side of the city without market rate housing
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and economic development in tandem. Crime statistics have
experienced an upswing in the past decade with a consequent
decline i1n my neighborhood"s quality of life and home values as
the city concentrates low income people and services catering to
them east of the river.

This reinforces systemic inequities. Those of us who
took the risk to live, iInvest and plant roots iIn the Bellevue
neighborhood are being punished while western portions of the
city flourish. A shooting occurred in the unit block of Galveston
Street, Southwest around 9:30 this past Sunday morning as 1 walked
my dog, just one block away. A l1l4-year-old boy was murdered two
blocks from my home just three Sundays prior in the middle of
the afternoon. This becomes normalized when communities are
othered as has been mine. 1 grew up in a Washington that was
economically diverse where poor people were not marginalized and
relegated to living in a limited range of options. What you are
building here is a powder keg and 1 personally am not committed
to sticking around to see how this experiment turns out.

Thank you.

CHAIRPERSON HILL: Thank you, Commissioner, and thank
you for your testimony.

Commissioner, | appreciate, 1 mean thanks for reading
your testimony and thank you for taking the time to be a
Commissioner because | know that it is very time consuming and

the fact that you guys -- you have a lot of vacancies in your
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ANC?

ANC COMMISSIONER BROWN: Yes. We have eight seats on
our ANC. Only three are currently filled. One has been certified
and 1s scheduled to be filled on Monday, this coming Monday.
Another one 1Is scheduled to be filled at our March community
meeting.

CHAIRPERSON HILL: Okay. Well hang in there, 1 hope
you get more Commissioners.

Are you, I"m sorry, | appreciate again the testimony.
You said that, are you in support of this? Like, I mean, because
they“"re playing the hand that they got, and so you are in support
of i1t because they"re playing the hand they got, that part of
it?

ANC COMMISSIONER BROWN: Well, I wrote this with full
knowledge that I cannot take a position on the part of the ANC.
Being that we don"t have a quorum, we cannot have an official
position as an entire ANC. What 1 stated was my individual
opinion in consultation with the ANC designee who will take office
on Monday and the neighbors who live on that block.

CHAIRPERSON HILL: No, that"s good. So I"'m just
curious, are you iIn support or not?

ANC COMMISSIONER BROWN: 1 individually am in support.

CHAIRPERSON HILL: Okay. That"s fine. I get that.
Okay. Thanks.

Like, a lot of the stuff that you talked about, and
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we*"ve had a lot of stuff today that is way above my pay grade,
some of It is above my pay grade.

ANC COMMISSIONER BROWN: Understood. |1 just wanted to
go on record with 1t.

CHAIRPERSON HILL: Yeah. No, 1 thought i1t was, 1
enjoyed listening to you. Okay.

Does the Board have any questions for the Commissioner?

(No response.)

CHAIRPERSON HILL: Okay. All right.

I*m going to turn to the Office of Planning then.

MR. BARRON: Good afternoon, Commissioners. For the
record my name is Ron Barron, Development Review Specialist with
the D.C. Office of Planning.

The Office of Planning recommends approval of the
requested use variance from the matter-of-right uses in Subtitle
u, 201. The subject property is affected by a number of
conditions which, when  taken  together, constitute an
extraordinary or exceptional situation or condition that affect
only that property.

While the Office of Planning would not generally
support a variance to allow multi-family construction in the R-
2 zone, the extraordinary confluence of conditions associated
with the subject property make the situation sufficiently unique
that approval would not have a detrimental impact on the integrity

of the zone. Further, these constraints when considered
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together, are such that strict application of the requirements
of the Zoning Code would constitute an undue hardship on the
property owner.

OP also recommends approval of the requested special
exception from the screening requirements for surface parking.
Approval would be In harmony with the general purpose and intent
of the R-2 zone and would be unlikely to adversely affect the
use and privacy of neighboring properties. The proposed design
would substantially achieve the intent of the screening
requirements while allowing the Applicant to meet the minimum
number of spaces required by the regulations.

This concludes OP testimony and 1°m happy to answer any
questions you may have. Thank you.

CHAIRPERSON HILL: Okay. Thank you.

Does the Board have any questions of the Office of
Planning?

(No response.)

CHAIRPERSON HILL: Okay.

Mr. Young, is there anyone here wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay. All right.

Ms. Wilson, is there anything you®d like to add at the
end?

MS. WILSON: No. Thank you all for your time though.

CHAIRPERSON HILL: Okay.
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commissioner thank you for the time you took to be here
and waiting around this long.

ANC COMMISSIONER BROWN: You®re welcome. It was my
pleasure.

CHAIRPERSON HILL: Thank you. All right.

I"m going to go ahead and close the hearing and the
record, and excuse everyone. Thank you.

(Pause.)

CHAIRPERSON HILL: Give me one moment, please. Okay.

Really, this is, like, 1 had to read the Office of
Planning®s report a couple of times. Like, so, you know, the
screening, you know, 1 didn"t really have an issue with it. |1
understand how they®re getting to the need of the relief and I
was not concerned. Hold on, I"m going to shut the window.

The area variance, again, | had to read it a couple of
times to whether or not I agreed with it. But because of all of
the covenant and the property and that, you know, they probably
can"t do it for the costs that are necessary. |1 will agree with
the Office of Planning"s report and 1 do appreciate the time that
the Commissioner put forward and the time that the Commissioner
put forward in writing such a eloquent letter, and even though
we don*t have something directly from the ANC 1 do appreciate the
testimony, and I will be voting in favor of this application.

Mr. Smith, do you have anything you®d like to add?

COMMISSIONER SMITH: 1 agree, Chairman Hill, because 1
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had to really re-read the staff report provided by the Applicant,
I mean, not by the Applicant, by the Office of Planning. What
helped me was the Applicant when they brought up the Future Land
Use Map that stated that this i1s, they"re going to be moderate
per the FLUM is within an area that is designated for moderate
density and the R-2 zone 1is relatively inconsistent with the
FLUM.

So to me that provided even a stranger case for the
hardship concerns that | see here. So 1 appreciate the ANC
representative coming to speak and also speaking on her behalf
and probably on the behalf of the SMD on the reasons why she
supports this application and how it is not out of character with
what they want to see within this neighborhood.

So with that I will give OP"s staff report great weight
and will support (audio interference) request.

CHAIRPERSON HILL: Okay. Thank you. Mr. Smith, you“re
choppy but 1 got all of your deliberation.

Vice Chair Blake?

COMMISSIONER SMITH: Mr. Chair, thank you.

I am in support of the application, both the variance
and the, both the use variance and the special exception. The
hardship level is a tough level to meet iIn terms of the degree
of difficulty in this but 1 do think that the confluence of
factors, being the topography, the covenant, unique zoning

history, all that contribute to, and especially when you look at
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the neighborhood i1tself where 1t"s surrounded by in the immediate
neighborhood with apartment buildings, yet this is an R zone
building but it was actually re-zoned not too long ago. That
actually was one of the reasons why you had these differences.

That said, | think that the Applicant has met the burden
of proof for the variance and also for the, as 1| said, for the
special exception. There®s no way, given with the slope i1n the
rear that they can provide that screening, and they"re adding one
space beyond the requirement which 1is actually six. I*m
disappointed to hear that the ANC wasn"t able to weigh in and we
don®"t really have any 1input from the nearby neighbors, but
nonetheless 1 do believe that 1 can comfortably support this
application.

CHAIRPERSON HILL: Thank you.

Dr. Imamura?

ZC COMMISSIONER IMAMURA: Thank you, Mr. Chairman.

I agree with my fellow Board members as well as with
you, Mr. Chairman, and 1 don"t think I have much more to add. 1
would like to compliment the Commissioner on her presentation as
well as Mr. McLennan, the architect, in terms of just his
presentation as a contextual response as well as his response to
ADA which was a (indiscernible) for me as well. And the fact
that he briefly explained some of the iterations that didn®t work
and so how he arrived at the solution he did.

So those are things that, you know, 1 often want to
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hear on the Zoning Commission so just wanted to put that out
there for the architect. Really appreciate the succinctness of
his presentation and think that he highlighted certainly spoke
to me. But otherwise, 1"m prepared to vote in support.

CHAIRPERSON HILL: Thank you.

Ms. John?

COMMISSIONER JOHN: Thank you, Mr. Chairman.

I agree substantially with the comments so far. |
believe there is support for the variance base, as Vice Chair
Blake said, the confluence of factors. 1 am not as interested
in the discussion about the Future Land Use Map because 1 think
the current regulations describe what the zone is. It is the R-
2 zone and there are, you know, apartment buildings around and
so from that respect I°'m not persuaded by the argument.
Otherwise, I™m in full support of the application.

CHAIRPERSON HILL: Thank you, Ms. John.

I"m going to make a motion to approve Application No.
21229 as captioned and read by the secretary, and ask for a
second. Vice Chair Blake.

VICE CHAIRPERSON BLAKE: Second.

CHAIRPERSON HILL: I called you Vice Chair John again
by accident. 1°m sorry.

Madam Secretary, you want to, it should be, like,
honorary Vice Chair John, like, just, like, you know, emeritus.

Madam Secretary, can you take a roll call, please.
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MS. MEHLERT: Please respond to the Chair®"s motion to
approve the application.

Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Ms. John?

COMMISSIONER JOHN: Yes.

MS. MEHLERT: And Dr. Imamura?

ZC COMMISSIONER IMAMURA: Yes.

MS. MEHLERT: Staff would record the vote as five to
zero to zero to approve Application 21229 on the motion made by
Chairman Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Thank you.

I think we"re going to lose Ms. John now. Is that
correct, Ms. John?

COMMISSIONER JOHN: Yes, yes.

CHAIRPERSON HILL: Just before you leave, 1 also want
to thank you for your help with me next week and in your support
of Vice Chair Blake, as I will not be here.

COMMISSIONER JOHN:  Excellent. I will be here next
week .

CHAIRPERSON HILL: Okay. Great. Thank you. Have a
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nice evening.

COMMISSIONER JOHN: Thank you. Bye everyone.

CHAIRPERSON HILL: Bye bye.

Okay. Would you like to call our last case, Madam
Secretary.

MS. MEHLERT: The last case i1s Application No. 21233
of Bristlecone, LLC. As amended, this is a self-certified
application pursuant to Subtitle X, Section 901.2 for special
exceptions under Subtitle C, Section 1501.1(d) to allow an eating
and drinking establishment located within a penthouse habitable
space under Subtitle J, Section 5200.1 from the rear yard
requirements of Subtitle J, Section 207.2 and Subtitle U, Section
802.1(c) to allow an eating and drinking establishment with a
live performance nightclub or dance venue.

So this is a very new detached three-story building
with penthouse including warehouse, office, retail, eating and
drinking establishment and residential uses. It"s located in the
PDR-1 zone at 1220 Mount Olivet Road, Northwest, Parcels 141/63
and 141/74.

CHAIRPERSON HILL: Okay. Thank you. Are you all able
to pull this case up? 1 know I"m having trouble getting this.
Maybe I*m doing it wrong.

IT the Applicant can hear me, if they could please
introduce themselves for the record.

MR. MILLER: Hi everyone. This i1s John Miller of
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Flywheel Development, and 1°"m representing the Applicant.

CHAIRPERSON HILL: Okay, Mr. Miller. 1Is your camera
working?

MR. MILLER: Yes. 1 think I have permission to turn
that on now. There we are.

CHAIRPERSON HILL: Okay. Great.

And 1s there anyone here with you, Mr. Miller?

MR. MILLER: Yes. The project architect, Peter Henry
Architecture has been promoted to have speaker status, | believe.
Peter, can you turn your camera on, If possible?

MR. HENRY: Yes, I"m Peter Henry. PH Architecture, and
I*m the architect on the project.

CHAIRPERSON HILL: Great. Thank you, Mr. Henry.

Okay, Mr. Miller. |If you want to go ahead and walk us
through your project and why you believe we should grant the
relief requested. 1"m going to put 15 minutes on the clock just
so | know where we are, and you can begin whenever you like.

MR. MILLER: Great. Thank you very much. Thanks
everyone for sticking around and letting us present today. So
just a request of staff, if i1t"s possible for you to put our
presentation up, that would be helpful. All right. Great. All
right. Again, thank you everyone for Tfitting us iInto your
schedule today. We"ve been watching on and off, it"s been very
interesting.

So I*m John Miller. 1°m the principle and co-owner of
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Flywheel Development. We"re a D.C. based CBE. We are a
contractor and our primary business is the installation of solar
panels on buildings iIn the District. As 1 said, we are the
Applicant and this i1s a bit unusual also In that we will be the,
iT we"re successful, the primary occupant of this building. If
you could go to the next slide, please.

Just to give you a sense of the kind of work we do in
the District. This is a representative sample of projects we"ve
completed. As you can see we have built various sorts of solar
in and around D.C. and we"re very proud of our work. Next slide,
please.

Just some images of our team hard at work. Again,
these are all in this case projects here in the District. Next
slide.

I know we"re going to talk in depth about the structure
itself and all the particulars, but just to kind of orient us.
This 1s a rendering of the proposed building. This is a view
from 1220 Mount Olivet Street. From that street the building is
a zero lot line condition apart from this facade so we thought
this would be a place we"d like to start and then we talk about
the building®s presentation. Next slide, please.

So as you no doubt gathered from Hlistening to the
introduction for the project, we have a lot of things going on
here. The building at its core in terms of its primary use is

that 1t i1s designed to be warehouse space for small businesses.
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What we found i1s a small business here In D.C. is that there
seems to be a relative dearth of spaces that can be rented by
small businesses but exist sort of between buying or renting a
very large building to operate from and then working out of your
backyard or a storage unit or something like that.

So this i1s a need that we sought for our own business
and when we looked at this site we recognized that certainly it
was too much for us but that 1t was an opportunity to provide
this sort of space to other businesses as well. So the way the
building is configured is that it will provide up to 14 individual
tenant spaces for the use of small contractors, such as ourselves.
It is, there®"s a bit more going on, as | mentioned, that"s our
core use but we did want to build a big imposing typical PDR-1
structure that didn"t have a lot of community impact.

We are an impact developer. We use solar as a tool to
partner with communities to help them realize their mission of
becoming green communities and part of that is re-investing and
doing things that replace roofs and, you know, volunteering and
making good things happen In the community. So we were challenged
and worked with our ANC to try to deliver more value beyond the
corporate house use. So, again, it"s a little bit less than
30,000 feet and the primary goal would be to create an incubator,
a space where small businesses iIn the green economy, very much
like ourselves.

We are doing some other things as well that are
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noteworthy. There®"s a one-story building on site that has a
coffered concrete ceiling of the sort you might see at Union
Market nearby. We"re going to save that building and integrate
it into the larger structure as a lobby for the new building.
There actually i1s a tenant occupying that space that will be
staying as part of the proposed new building. Like a lot of
folks 1n D.C., we believe in revitalization without displacement
so we"re very proud about that. You know, so we have, as you
saw from the plans, you know, material loading, trash, recycling,
various other things, parking, inside the building®s first fuller
footprint.
And, again, some things that are different why we"re
here today. You know, we have what some folks would call a
vapored use on the facade on Mount Olivet Road. We"re putting
in some residential flex units that we think, one of which will
be a caretaker unit which has sort of benefits for workforces
like the sort that we have, and then the one that perhaps is
worthy of most conversation, we are hoping to have a venue that
can be rented by community members and others who are at large
on our rooftop. Again, we worked with the community on this. We
certainly, like our neighbors to the east, could have put In more
storage space, more PDR-1 space, but we really like the i1dea of
having a space that welcomes in the community. You know, our
goal here is to have a structure that i1t"s permeable and it"s a

smart place (phonetic) and is a real asset for our neighbor.
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Next slide, please.

Just to give you a sense of the context, the project
site is located on Mount Olivet Road, Northeast --

CHAIRPERSON HILL: Yeah, Mr. Miller. Just real quick.
It 1s Northeast, right?

MR. MILLER: I just said Northeast. | apologize i1f 1
didn"t say that.

CHAIRPERSON HILL: No, no. My report has Northwest.
I jJust wanted to make sure.

MR. MILLER: Oh.

CHAIRPERSON HILL: So anyways --

MR. MILLER: That would be impressive if it moved over
there but I think 1t"s still Northeast. Thank you for pointing
that out.

CHAIRPERSON HILL: No, that"s, it"s an error somewhere
else. Thank you. Because, Madam Secretary, 1 think it"s, as
long as 1t"s Northeast in all the places that it needs to be but
please, Mr. Miller, please continue and staff can look.

MR. MILLER: Yeah. Appreciate that.

So, again, we are a juxtaposition of the intersection
of multiple neighborhoods, Trinidad, 1Ivy City, and other
neighborhoods nearby. Next slide, please.

So as you can see this is a street image that shows the
context for the proposed project. We have some great neighbors.

We have Tony®"s Boxing Gym to the west. We have a commissary for
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RavenHook Bakery on the right side of the picture. That"s the
east side. And then of course you can see extra space storage
on the far right and that"s sort of what typical buildings, what
it looks like for a use case like this iIn the area and that"s
what we"re trying to really improve upon with this project. Next
slide, please.

So, again, just to prove representation of the building
volume but 1 think 1t"s 1important and helpful for sort of
grounding us in, and what we"re proposing, as | mentioned, we"ll
be saving that building in the lower left of the proposed building
volume. Next slide, please.

Just to recap, and of course everyone has read this,
but three special exceptions are requested for this application.
The first relates to the rear yard setback about 20 feet in the
rear of the structure. We"ll show an exhibit with respect to
that. And then perhaps of greater interest two special exceptions
with respect to allowing an eating and drinking establishment
with various other permissions related to music and the serving
of alcohol. 1I"m going to talk more about that in depth, but 1
just want to say and pause now because it Is important and, again,
we"ve worked on this extensively with the ANC and local community
members.

You know, we don®"t want to have a club here. But the
goal i1s to have a space that people can rent and It was our

judgment and the judgment of consultants that it would be best
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to have those permissions such that it would make 1t easier for
users of that space to obtain permissions to do what they would
like to do without going through the sometimes onerous steps of
getting other approvals for an event to event basis. Next slide,
please.

So with respect to the TfTirst special exception, the
relief from the rear yard setback. This 1s an i1llustration of
what that additional building volume would look like. So on the
picture at left you can see the X that corresponds to an area at
the rear of the building. The reason for this we*"d like to obtain
the special exception as it relates to the loading and unloading
of solar panels which of course iIs our primary stock iIn trade.
But as you can see, on the right side of this image a forklift
removing rather large pallets, pivoting, inserting those units
into a freight elevator and then the benefit of this additional
relief (indiscernible) of the structure is that that forklift or
a material handling device much like it, can exit In the part of
the building volume that we"re asking to install.

So absent the relief, it"s harder to move these very
large pallets to upper levels where we are going to be storing
various equipment for our firm and others. Next slide, please.

Just to give you a sense of the heft of these pallets,
this 1s an example from a few years ago but the average pallet,
you know, weighs about 2,000 pounds. It"s approximately seven

or seven and a half feet long by four feet wide and four feet

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

153
tall. So these are very big things and they"re hard to move
without having an adequate amount of space around them. Next
slide, please.

We have done a lot of work to build consensus locally
in the community. 1 don"t think we have a letter of support from
the ANC today but I am happy to say that we did receive a unanimous
approval at the full ANC, ANC 5D earlier this month. So we"re
happy about that. That can be confirmed by reviewing their public
recordings of that meeting.

We"ve also worked extensively with our neighbors. You
know, Saleem Abdullah, is our neighbor to the west. His property
that he manages, which is the Boxing Gym, operated for the benefit
of the community wraps around our structure and he would be the
one most affected by that relief we"re requesting on the rear.
Next slide, please.

We"re pressed for time but just suffice to say we, what
(audio interference) but we have looked at relative planning
documents for the area and believe the project and the proposed
relief is consistent with the major tenants of those plans. Next
slide, please.

Again, the representation of the building iIn a
rendering from street level. You may have questions about this
which 1 can answer iIn depth when we go to question and answer .
Next slide, please.

Again, this is an image of the building from the street
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view. You know, we"re really proud of the architectural
representation building and 1"m going to talk In a minute about
the material. But as you can see, we have a really interesting
facade material which 111 talk about. Next slide, please.

So the primary material on the south facing facade is
actually something that was developed as a solar shingle. So
it"s actually a product that generates power. It"1l generate
electricity to help the building meet i1ts net zero energy on-
site goal. It"s a unique product. This i1s us installing the
product on a roof in Northeast, D.C. This is on 13th Street up
by the, if you know where the Walmart is on Georgia Avenue. Next
slide, please.

Let"s look at some more pictures of this. Again, just
to give you a sense of what the building would look like. 1It"s
a really neat product. It has a great sort of visual aspect
about 1t. We"ll be using a shingle model very much like this.
It"1l have a different texture but it will look very much like
you see here iIn this project that we"ve installed. Next slide,
please.

Just briefly, | know you®"ve likely seen these . It"s
the floor plans. We have ground floor and mezzanine. Next slide,
please.

Second and third floor where you can see the primary
warehouse tenant space is with a wrapper use on the Mount Olivet

side at the bottom of the picture. Next slide.
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Our penthouse on the left and, forgive me, a very crude
representation of the landscape plan on the right. You know, 1
think this iIs posted as an exhibit which you can review In greater
depth. But the idea here i1s, again, we"re not building a building
that"s just more storage. We want to have a really nice space
here for the community to use, you know, ANC meetings, events,
people want to get married, things like that that are -- | think
iIt"s an opportunity to bring some dynamism. There certainly are
uses like this nearby in Union Market and otherwise, but we think
this i1s something that"s lacking in the neighborhood. So it"ll
be a really nice space. This is an intensive roof, you know,
shrubs, trees, flowers. It"1l be quite lovely when used by local
groups and others. Next slide, please.

I think this is the end, and 1 apologize we"re right
at our time. One of the things that we"ve worked on extensively
with DDOT and others relates to how we --

CHAIRPERSON HILL: Mr. Miller, don"t worry. That 15
minutes iIs just so | know where we are. Like, go ahead, you“re
doing a great job and just continue. Thank you.

MR. MILLER: Okay.

Yeah. I wish we*d been this fast with the ANC. 1
think 1 took about an hour so we got lots of practice. 1 think
this is an important thing to talk about the project.

You know, we went through a lot of iterations and how

to do (audio interference). OFf course this is a PDR-1 zone so

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

156
we think it"s Important that it remains functional and usable for
businesses like our own who often, you know, end up leaving.
Again, we"re a CBE, we want to find a way to stay in D.C. and do
business here and help others to do the same.

So what you"ll see here i1s a larger curb cut than you
might see on other projects. We tried to be exceedingly honest
with DDOT about what it would look like to bring this, to make
this site usable to be able to bring trucks into. So, the site
doesn®t work to bring in a full size 18 wheeler but we"d like to
be able to bring in container-size loads, in our case it"s solar
panels, and 1 assume others will have other products that they-"d
like to bring in as well.

We had explored with DDOT prior to the installation of
a road diet on the street doing street-side loading. But then,
as now, our preference is to be able to back vehicles into the
main floor of the building. The benefit of that is that we get
loading and unloading into the building volume and not the street
which we think is safe for both us, for workers, for neighbors.
We think It"s just a better approach. It will require backing
up in the public right-of-way which will occupy both the,
temporarily, the east bound/west bound lanes and the turn lane
but 1t just fits, i1t just works. You"ll note that the curb cut
iIs somewhat larger than DDOT specifications. I believe it"s
about 37 and a half feet. That"s more than is traditional but,

again, 1 think we"ve been very honest. You know, I think If any
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of you know students of the, as proponents of a great city here
in D.C., frequently curb cuts are made iIn such a way as to be
too small and trucks run over curbs and leave the tree boxes
looking a little bit less than ideal.

So right now the property condition is such that there
are no tree boxes, it"s all curb cut. So we"re bringing in some
really relatively large, we"re cutting down the curb cut
substantially but you®"ll see here on this truck turn analysis we
think we need the 37 and a half feet to really get trucks in and
out of the building and, again, we"ve done what we could. We"ve
designed what we think Is a very -- Peter, principally designed
an amazing building that we are really proud of that we think
will enrich the urban realm. But we really think to be able to
be a PDR-1 use we need that big curb cut. Probably, | assume
you®"ll have some questions about that. I think we"re getting
towards the end. Next slide.

Seeing no movement that may in fact be the end. All
right. 1 raced through some of that. 1 assume you have lots of
questions. That"s the end of my presentation.

CHAIRPERSON HILL: Okay. Thanks, Mr. Miller. We"ll
see what kind of questions we have, 1If any. You did a great job,
and are you from here?

MR. MILLER: From D.C.?

CHAIRPERSON HILL: Yes.

MR. MILLER: [I"ve lived here since 2008 so 1 suppose
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SO Now.

CHAIRPERSON HILL: 2008. Okay. All right. Very good.
Well, good to have you here iIn the city. Okay. Let"s see.

Can 1 hear from the Office of Planning first and then
we" 1l turn to my Board.

MR. JURKOVIC: Good afternoon, Chairman, and members
of the Board. This is Michael Jurkovic, Development Review
Specialist with the Office of Planning.

OP supports the requested relief by the Applicant and
stands on the record of their report. 1°m here to answer any
questions.

Thank you.

CHAIRPERSON HILL: Great. Thanks. All right.

Does the Board have any questions for the Applicant or
the Office of Planning?

(No response.)

CHAIRPERSON HILL: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: 1 have one quick gquestion for
the Applicant.

Could you talk a little bit more about what this space
would be used for, the entertainment space. | understand there
would be some community activities but could you give us a better
sense of what types of things might take place there? There were
some issues that potentially could arise from noise and so forth

and we want to just kind of get a sense of what might be there
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since 1t"s not anything established just yet.

MR. MILLER: Yes, sir.

That"s a really good question. We"ve worked hard to
try to define iIn a, 1 suppose In a non-codified way with the
community members, with our ANC and our Single Member what that
use would look like.

But the first thing I want to say is we disclaim any
kind of club or restaurant. It"s not our iIntention to have,
like, something that"s loud and obnoxious. We wanted to find a
way to take the space and have it have an impact. So in terms
of starting up from simple to complex, we committed to the local
ANC that they could hold meetings in the space free of charge.
That would be just an amenity space where they can use It to have
meetings and gatherings, you know, on whatever basis they see as
necessary.

Beyond that, you know there are various community
groups that are active in the area. We would extend similar
opportunities to them. But then, you know, building on that we
see a space that can be rented for gatherings of all Kinds,
weddings, you know, other sorts of engagements. You probably
know that there are a lot of places like this in Union Market
that are quite pricey. Frankly, I don"t think many folks that,
you know, that live in D.C. can afford to often pay those kind
of rates. So | think that someone, myself, that knows what it"s

like to look for a really great cost effective space iIn the
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District, | think we"re trying to meet that need.

In terms of noise, we provided a few materials in our
various exhibits to speak to this but one of the things that our
company has done as part of the design iIs we specified tasset
(phonetic) type assemblies on the penthouse, around the penthouse
and the ceiling. That relates to ailr tightness and various
construction approaches that minimize not only the movement of
heat through wall assemblies, i1t also diminishes the amount of
noise that can sort of leave from the main space.

Again, 1 know that there are a lot of really what can
be very negative impacts from a use like this. We are seeking
the relief specifically so that we can make it easier again in
the same mode of trying to offer something to community members
that is less expensive and less difficult. We think that we can
operate at those price points and be more accessible if we"re
able to build in some of those uses from the get go rather than
having to go and receive those relief on a case by case basis.

I don"t know iIf that answers your question.

VICE CHAIRPERSON BLAKE: Would you have cooking
facilities there or what types of things, and also what capacity
do you think? How many people would i1t serve?

MR. MILLER: (Indiscernible).

VICE CHAIRPERSON BLAKE: IT you had (indiscernible)
people where would they park or how would they access i1t?

MR. MILLER: Yeah. That"s a great question.
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In terms of cooking facilities, we have provided for
in the lobby having a small community facing, kind of like a
coffee shop or something like that. But we"re not intending to
have any cooking facilities, otherwise apart from those that are
incidental to the various uses. So but for that penthouse space
itself, no, we don"t intend to have any cooking.

In terms of occupancy, I think we"re a little bit over
200. I think 1t"s 214. Peter may have the exact number. And
in terms of, like, iImpacts with people getting to the building,
we think that the impacts would be similar to those that you see
in Union Market wherein | think a lot of people when they get
together for a gathering such as this they find it irresponsible
to drive, given that they"re going to be consuming alcohol so we
usually find that, 1 actually live not far away from there and
my sort of understanding of it is that a lot people, you know,
are taking ride shares or taxis or coming via other means.

So we do have parking in the building itself and |
think we show 14 spaces which is, 1 believe per my understanding
of the Code, is adequate for the uses individually. So what
we"re hoping by virtue of having a variety of different kinds of
uses iIs that, for instance, again, our core use IS a warehouse.
But as you probably know if you®"re a plumber or an HVAC technician
or a solar contractor like ourselves, your business operates
from, let"s say, 6 a.m., to 2 or 3 p.m., and then everybody goes

home. They start the day early. We think that the primary use
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of the space will be on the weekends or at the very least iIn the
evenings and we think that we won"t be able to use, even though
we don"t ask for or assume parking sharing between the uses in
our application, we think that in practice those 14 spaces will
be available to this use with the proviso that of course we might
be able to squeeze In a few additional cars iIn sort of a high
load condition.

I hope that®"s helpful.

VICE CHAIRPERSON BLAKE: It 1s, 1t is, and I appreciate
that. 1 understand the zone®s capability. |1 just wonder how
you put 204 people in 14 parking spaces. That seems a little
tough. But, okay, that"s fine. Thank you, Mr. Chair.

CHAIRPERSON HILL: Thank you, Vice Chair Blake.

Anyone else on the gquestions?

(No response.)

CHAIRPERSON HILL: Mr. Young, is there anyone here
wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay.

All right, Mr. Miller. |Is there anything else you-"d
like to add at the end?

MR. MILLER: 1 think we"ve covered a lot of ground. We
appreciate your time iIn hearing us today.

CHAIRPERSON HILL: Okay. Great. Thank you.

I will close the record and the hearing. Mr. Miller,
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good luck. Mr. Architect, good luck also. 1 forgot your last
name, sorry. Let"s see.

(Pause.)

CHAIRPERSON HILL: Okay. Fine. Okay. Somebody else
start to talk. 1"ve been talking all day. Like, I don"t care
who talks. Does anyone want to start? It looks like Mr. Blake®s
starting to start, I don"t know.

VICE CHAIRPERSON BLAKE: 1 was waiting for Chrishaun.

CHAIRPERSON HILL: Oh. Mr. Smith, do you want --

COMMISSIONER SMITH: 1 don"t think I want to start on
this one.

CHAIRPERSON HILL: Oh, I don®"t mind starting on this
one then. Okay. Let"s see. | --

COMMISSIONER SMITH: Go for it.

CHAIRPERSON HILL: 1 thought that it"s an interesting
project. 1 didn"t really have a lot of questions with it. |1
didn"t have an issue. | thought, you know, 1 think everything

they were claiming in terms of, like, the pallets, the need, you
know, the needs that they have because of the work that they“re
doing. |1 thought that the ANC, they did take a vote. 1°m sorry,
it"s on the record that they did take a vote but we don"t have
anything from which to give the ANC great weight.

I think that the Office of Planning®s report iIs pretty
sufficient in order of terms, I°m just looking at it right now

again, in order for me to feel comfortable with granting this
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particular relief and 1 think that 1t"s an interesting project.
I mean, 1 hope, you know, given the earnest nature iIn the way
that this was presented to us, | think they"ve been around to
all the different neighbors. They had a lot of outreach. |
don"t have a lot to say. |I"m sorry, 1t"s the end of the day.
That"s the best you get from me. Okay.

I saw Dr. Imamura®s face light up when they showed the
fancy little tiles for the roof, like, you know, and 1 thought
it was pretty also. Okay? So 1"m going to go with that and rest
on the record of OP"s report and turn to Mr. Smith.

(Pause.)

CHAIRPERSON HILL: Mr. Smith, you got anything?

COMMISSIONER SMITH: (Audio interference.)

VICE CHAIRPERSON BLAKE: 1711 go ahead. Chrishaun, 1
can go first then if you like.

In looking at this situation, 1 believe I"m very
comfortable with the rear yard requirement special exception. 1
think the Applicant has definitely met the burden of proof for
that.

I had some concerns, as you heard my questions, about
the eating and drinking establishment special exceptions for the
penthouse. The reality of It iIs is that this is permitted in
the zone with special exceptions permission and the Applicant has
met the burden of proof to get that. This is not near any

residential properties and it"s not going to be terribly
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disruptive as we"ve seen today and as particularly as they®ve
described it as a private event venue.

So 1 think that there®s a lot going on here, that"s for
sure. But 1 do think that the intent, as i1t is very admirable,
and 1t does meet the criteria for the zone, for the PDR-1 zone
for this type of venue. So that®"s 1t. 1"m iIn support of the
application.

But 1 will say this last. There are some areas that 1
question. For example, i1t looks like a lot of people trying to
use this facility and, as we all know, It"s a very busy street.
It"s not that, you know, it"s more of an industrial street now,
it"s going through some transitions. But it"ll be interesting
how that works out. That"s all 1 have to say.

CHAIRPERSON HILL: Okay. Thank you. |1 don"t know if
Mr. Smith has joined us or not. Mr. Smith?

COMMISSIONER SMITH: My computer was trying to update
so it was coming In choppy.

This is a very interesting concept. Very interesting.
Warehouse, residential, eating and drinking establishment. |In
essence, you know, 1 guess that®"s a land use term for (audio
interference) that they“re trying to operate, it will operate
more as a banquet hall iIn some way, shape or form. So this is
an extremely interesting concept that (audio interference) took
me a while to wrap my head around it, but this is within the PDR

zone which does contemplate all of those particular uses and 1
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don"t think these uses are necessarily (audio interference).

I, like Vice Chair Blake, I have to get used to saying
that. Vice Chair Blake, you know, 1 share some of those same
concerns that he had. It wasn"t so much to me regarding this

question about the rear yard requirements because this backs up
to an industrial use. So 1| was fairly comfortable with that
special exception. My concern was more so about the eating and
drinking establishment on the upper, on the top floor, given that
it looks like probably a quarter of the operational space of that
eating and drinking establishment will be exterior.

So 1 did have concerns about noise and the same concerns
that was raised by Vice Chair Blake. but 1 think those concerns
have been allayed from the Applicant®s comments and the
neighborhood seems to be very aware of this proposal because
honestly they reached out to the Greater Trinidad neighborhood
and this i1s something that they said that they wanted to see
within their neighborhood.

Given that the neighborhood doesn"t seem to have any
concerns and while there is residential across the street from,
you know, a decent distance across the street, across Mount Olivet
on the side streets. | think the closest residential is along
Montello. I am comfortable that is far enough away that it
wouldn®t present (audio interference) undue iImpact.

CHAIRPERSON HILL: All right. Mr. Smith, you®"re kind

of breaking up again but 1 got the very end of your deliberation.
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So we"ll see if you come back.

COMMISSIONER SMITH: (Audio interference). |1 will give
OP"s staff report great weight and support the application as
well.

CHAIRPERSON HILL: Okay. Great.

Dr. Imamura?

ZC COMMISSIONER IMAMURA: Thank you, Mr. Chairman.

Because I came i1n a little choppy I think what 1™m
going to say is that 1 echo Board member Smith®"s comment about
giving OP"s report great weight. You know, I"m pretty sure that"s
what he said and because 1 stand between everyone and the end of
the hearing 1™m going to say I1°m comfortable with everything
that"s been said by my colleagues and appreciate Vice Chair
Blake®"s comments and questions about the eating and drinking
establishment.

And so 1 feel very comfortable with the way everything
was presented and, as you stated, Mr. Chairman, this was presented
in such earnesty that 1 think, 1 hope it"s successful and if I
did light up about the solar panels it"s only because it finally
made a lot of sense based off of the renderings that they showed.
It"s unusual, i1t"s certainly something that we haven®™t seen
before in the District and some of the cladding here, and so it
finally came together (indiscernible). [1™m prepared to vote iIn
support.

CHAIRPERSON HILL: Thank you, Dr. Imamura.
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All right. I"m going to make a motion to approve
Application No. 21233 as captioned and read by the secretary, and
ask for a second. Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Second.

CHAIRPERSON HILL: Motion made and seconded. Madam
Secretary, i1f you could take a roll call, please.

MS. MEHLERT: Please respond to the Chair"s motion to
approve the application.

Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair Blake?

VICE CHAIRPERSON BLAKE: Yes.

MS. MEHLERT: And Dr. Imamura?

ZC COMMISSIONER IMAMURA: Yes.

MS. MEHLERT: I don"t know know --

COMMISSIONER SMITH: 1"m here. Yes.

MS. MEHLERT: Okay. Board member Smith. Okay.

So staff would record the vote as four to zero to one
to approve Application No. 21233 on the motion made by Chairman
Hill and seconded by Vice Chair Blake.

CHAIRPERSON HILL: Okay. Great. Thank you.

Thank you all very much for a lovely day. 1 again want
to thank Vice Chair Blake for his support next week when 1 will
not be here and, Mr. Smith, also your kind help with Mr. Blake"s

first day being the Chair, and 1 hope you all have a nice week.
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Okay .
111 see you In two weeks.
ZC COMMISSIONER IMAMURA: Thanks everybody.
CHAIRPERSON HILL: Bye bye.
(Whereupon, the above-entitled matter went off the

record at 4:36 p.m.)
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